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In the Court o! Appeals of the District of Columbia. 


No. 2208. 

Johnson County Savings Bank, a Corporation, Appellant, 

vs. 

Mary C. Mendell et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 49885. 

Johnson County Savings Bank, a Corporation, Plaintiff, 

vs. 

Mary C. Mendell and Peter J. Mendell, Copartners, Trading 

as “P. J. Mendell & Co.,” Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Amended Declaration. 

Filed January 10, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49885. 

Johnson County Savings Bank, a Corporation, 

vs. 

Mary C. Mendell and Peter J. Mendell, Copartners, Trading 

as “P. J. Mendell & Co.” 

First Count. 

The plaintiff, the Johnson County Savings Bank, a corporation, 
sues the defendants, Mary C. Mendell and Peter J. Mendell, trading 
as P. J. Mendell & Co., for money payable by the defendants to the 
plaintiff, for that heretofore, to wit, on the 20th day of October, 

1—2208a 
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1904, at lovvi 
certain seven 

day and year aforesaid, and thereby then and there requested the 
defendants, trading as P. J. Mendell & Co. in three, six, nine and 
twelve months, respectively, from date, to pay to the order of the 
said Lyon-Taylor Company, at Iowa City, Iowa, for value received, 
the sum of Ninety-five dollars upon each of said several bills of ex¬ 
change; that afterwards, to wit, on the day and year aforesaid, the 
said several bills of exchange were duly presented to the said firm 
of P. J. Mendell <5c Co. for acceptance, and the said firm, by the 
name of P. J. Mendell Co., upon sight -hereof, accepted 
2 the same in writing, and affixed thereto the genuine signa¬ 
ture of the said firm; that the said the Lyon-Taylor Co., 
before the maturity of any of said bills of exchange and before the 
payment of the said sums of money therein specified, or any part 
thereof, for value, and in the usual course of business, endorsed each 
of said instruments and delivered the same to the plaintiff; that at 
the respective dates of their maturity, the said bills of exchange were 
duly presented for payment, and the plaintiff then and there de¬ 
manded payment of the respective sums of money therein named, 
but neither of the defendants, nor any other person, did or would, 


i City, Iowa, the Lyon-Taylor Company, made its four 
d bills of exchange in writing, each bearing date the 


at that, or at any other time, pay the said sums of money or any 
part thereof, but so to do hath wholly neglected and refused, by 
means whereof the defendants became liable to pay to the plaintiff 
the said sum of money when they should be thereunto requested, 
and being so liable, the defendants afterward, to wit, on the 20th 
day of October, 1905, at the District of Columbia, promised to pay 
to the plaintiff the said sums of money on request; they have wholly 
disregarded their promise and have not paid to the plaintiff the said 
sums of money or any part thereof. 

Wherefore the plaintiff brings this suit, and claims of the de¬ 


fendants the sum of $380.00, with interest at the rate of six per 
cent, per annum from the 20th day of October, 1905, until paid, 
besides costs of this suit. 


Second Count. 


And the plaintiff sues the defendants for money payable by the 
defendants to the plaintiff for goods bargained and sold bv 
3 the plaintiff to the defendants, and for goods sold and de¬ 
livered by the plaintiff to the defendants and for work done 
and materials provided by the plaintiff for the defendants at their 
request; and for money lent by the plaintiff to the defendants; and 
for money paid by the plaintiff for the defendants at their request ; 
and for money received by the defendants for the use of the plain¬ 
tiff; and for money found to be due from the defendants to the 
plaintiff on accounts stated between them. 

And the plaintiff claims of the defendants the sum of $380.00, 
with interest at the rate of six per cent, per annum from the 20th 
day of October. A. D. 1905. until paid, according to the particulars ' 
of demand hereto annexed besides costs of this suit. 

T. L. JEFFORDS, 

Attorney for Plaintiff. 
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Notice to Plead. 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of the service hereof; otherwise judgment. 

T. L. JEFFORDS, 

Attorney for Plaintiff. 


4 Particulars of Demand. 

“Lyon-Taylor Company. No. 4163. 

Iow a City, Iow t a, Oct. 20, 1904. 

Three months after date pay to the order of Lyon-Taylor Com¬ 
pany, at Iowa City, Iowa, Ninety-five and 00/100 Dollars. $95.00. 
Value received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St. N. W. 

(Endorsement across face:) “Accepted. P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iow r a City, Iowa, or order, Lvon-Tavlor Companv, 
By M. PI. Taylor.” 

“Lyon-Taylor Company. No. 4163. 

Iow r A City, Iowa, Oct. 20, 1904. 

Six months after date pay to the order of Lyon-Taylor Company 
at Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. Value 
received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

5 To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St., 
N. W. 

(Endorsement across face:) “Accepted. P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa City, Iowa, or order, Lyon-Taylor Companv, 
By M. H. Taylor.” 


“Lyon-Taylor Company. No. 4163. 

Iowa City, Iow t a, Oct. 20, 1904. 

Nine months after date pay to the order of Lyon-Taylor Company 
at Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. Value 
received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St. N. W. 
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(Endorsement across face:) “Accepted. P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa City, Iowa, or order, Lyon-Taylor Company, 
By M. H. Taylor. 
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“Lyon-Taylor Company. No. 4163. 


Iowa City, Iowa, Oct. 20, 1904. 


Twelve months after date pay to the order of Lyon-Taylor Com¬ 
pany, at Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. 
Value received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 


To P. J. Mendell & Co.. Washington, D. C., 1726-28 7 St. N. W. 

(Endorsement across face:) “Accepted P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa City, Iowa, or order, Lyon-Taylor Company, 
By M. H. Taylor. 


Plea to Amended Declaration. 

Filed January 27, 1908. 

i/ • 

******* 

The defendants, for plea to plaintiff's amended declaration, say 
that they are not indebted to the plaintiff as in said declaration 
alleged. 

WM. HENRY WHITE, 
Attorney for Defendants. 

Service of a copy of the above plea accepted this 27th day 
7 of January, A. D. 1908. 

T. L. JEFFORDS, 
Attorney for Plaintiff. 

Joinder of Issue , See. 

Filed January 31, 1908. 

******* 

The plaintiff joins issue on the plea of the defendants. 

T. L. JEFFORDS, 
Attorney for Plaintiff. 

Notice of Trial. 

Wm. Henry White, Esquire, Attorney for Defendant : 

Take notice that the issue joined in this cause will be tried at the 
next term of this court. 

T. L. JEFFORDS, 
Attorney for Plaintiff. 
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'Note of Isme. 


John R. Young, Clerk: 

Please enter the above entitled cause upon the trial calen- 
8 dar for the next term of court. 

Attorney for Plaintiff, T. L. Jeffords. 

Attorney for Defendant-, Win. Henry White. 

Last pleading filed January 31, 1908. 

T. L. JEFFORDS, 
Attorney for Plaintiff. 


Service by copy acknowledged January 31, 1908. 

WM. HENRY WHITE, 
Attorney for Defendant-. 


Memorandum. 

December 14, 1909.—Verdict for Defendant. 


Supreme Court of the District of Columbia. 

Wednesday, January 5th , 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

It appearing that under the Rule of Court the motion for a new 
trial filed herein, should be overruled and judgment entered 
9 on the verdict, it is so ordered. Therefore, it is considered, 
that the plaintiff herein take nothing by this action, that the 
defendants go hereof without day, be for nothing held and recover 
of plaintiff their costs of defense to be taxed by the Clerk, and have 
execution thereof. 

Friday, January 14 th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

Comes now the plaintiff herein by its attorney Mr. T. L. Jeffords, 
and in open court, notes an appeal to the Court of Appeals of the 
District of Columbia; whereupon, the penalty of a bond for costs is 
hereby fixed in the sum of One Hundred Dollars, with leave to de¬ 
posit the sum of Fifty Dollars, in the Registry of the Court in lieu of 
such bond. 
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10 In the Supreme Court of the District of Columbia. 

At Law. No. 49885. 

Johnson County Savings Bank, a Corporation, 

vs. 

Mary C. Mendell & Peter J. Men dell, Trading as P. J. 

Mendell & Co. 

The President of the United States to Mary C. Mendell and Peter J. 

Mendell, Trading as P. J. Mendell & Co., Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court ol the District of Colum¬ 
bia, on the 14th day of January, 1910, wherein Johnson County 
Savings Bank a corporation is Appellant, and you are Appellees, to 
show cause, if any there be, why the Judgment rendered against 
the said Appellant should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court, of the District of Columbia, this 14th day of Janu¬ 
ary, in the year of our Lord one thousand nine hundred and ten. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By H. BINGHAM, 

A ss’t Clerk. 


Service of the above Citation 
1910. 


accepted this 14th day of January, 

WM. HENRY WHITE, 

Attorney for Appellee. 


[Endorsed:] No. 49,885—Law. Johnson County Savings Bank, 
a corporation, vs. Mary C. Mendell & Peter J. Mendell, trading as 

P. J. Mendell & Co. Citation. Issued-, 19—. Served cop- 

of the within Citation on-.-, Marshal. - 

-, Attorney for Appellant. 


11 Memoranda. 

January 25, 1910.—$50. deposited in lieu of appeal bond. 
February 11, 1910.—Bill of Exceptions submitted to Court. 

Time to file record in Court of Appeals extended, from time to 
time, to June 20, 1910. 


Mary c. mendell et al. 
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Supreme Court of the District of Columbia. 

Friday, June VIth, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Clar 
baugh, Chief Justice presiding. 

***** * * 

Upon consideration of plaintiff’s motion filed herein and consent 
of defendant by her attorney indorsed thereon, the time within 
which to file a transcript of the record herein in the Court of Ap¬ 
peals of the District of Columbia, is hereby extended to and includ¬ 
ing the 25" day of July, 1910. 

Further the court having this day signed the Bill of Exceptions 
heretofore submitted herein, it is ordered that the same be, and it 
hereby is, made of record, as of the time of the noting thereof at 
the trial. 

12 Bill of Exceptions. 

Filed June 17, 1910. 

******* 

Be it remembered that the above entitled case was tried before 
Mr. Chief Justice Clabaugh and a jury, the plaintiff being repre¬ 
sented by Mr. Tracy L. Jeffords and Mr. Clifton Maloney and the 
defendants by Mr. William Henry White. 

To maintain the issue on its part joined, plaintiff proved the 
signature of defendants to the drafts in suit and indorsements of 
same to plaintiff December 8, 1904, and offered them and they were 
admitted in evidence and plaintiff rested. (Copy of drafts follow 
copy of contract.) 

To maintain the issue on their part joined, Mary C. Mendell one 
of the defendants testified that she and her husband Peter J. Men¬ 
dell the other defendant were partners in wholesale and retail bi¬ 
cycle trade at 1726-28 7th St., N. W. and had been in business in 
Washington nearly eleven years. 

She was then asked by her counsel if she got some jewelry from 
Lyon-Taylor Company in the fall of 1904, and if so under what 
circumstances, and to this plaintiff objected and the court allowed 
the witness to answer subject to exception. 

Mrs. Mendell then answered : 

18 “I did * * * About the latter part of September or 

the first part of October there was a man who called on me, 
and made a proposition that he would like to place some jewelry 
in my store; and as we kept only bicycles, or kept only bicycles at 
that time, I thought it was a very unwise thing for us to do, to place 
jewelry in where there were bicycles; but on his representation that 
he was placing it in each section of the city, and only in bicycle 
stores, as a side line, as an inducement to bring people in, and that 
it would enable us to have more people brought in for our holiday 
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bicycle trade, as well as to make a profit on the jewelry, after hear¬ 
ing him talk I signed what he said was a contract for bringing in 
a certain amount of jewelry. The amount I had nothing to do 
with. lie was placing these stipulated amounts with the different 
firms, and wanted to do the same at my place. He was to place 
jewelry in that he thought would be salable in the location we lived 
in, and also in a bicycle store—the class of people that would natur¬ 
ally come into a bicycle store; mostly men.” 

He told me they would only place these goods with bicycle peo¬ 
ple and would place none even with a bicycle firm inside of ten 
blocks of our place. 

14 Several have been placed by this jewelry concern within 
ten squares. “I do not know the names, but I think there 

is a Mr. Hornig or Horning on Seventh Street—a druggist that has 
jewelry. There is also another druggist on 14th street, or two of 
them on 14th street, within the ten blocks. 

Q. Are they Mr. Remsburg and Mr. Hurlebaus? A. I think 
they are. I wouldn’t sav positively because I don’t know the names; 
but they are within the ten blocks.” 

“Q. What was said to you about the advertising? What was the 
advertising plan represented to you? A. He said- 

Mr. Maloney: If your Honor please, I object to this question on 
the specific ground that the witness has already said she signed the 
paper. Mere oral testimony as to what was said, unless it is shown 
that it contradicts that paper in some way, should not be allowed to 
go in to cumber the record, and to give the suggestion that there was 
some fraudulent representation. I make the objection because the 
contract itself distinctly provides for what the advertising should be.” 

‘‘The Court: * * * 1 will take it subject to exception, in 

the same way, to be stricken out if it does not appear to be relevant. 
Go on.” 

“A. He said he would send baby rings, give baby rings free; that 
he would print I do not know how many thousand circulars, and 
have them printed with our advertisement on, to the effect that we 
were giving these baby rings free. These solid gold baby rings 
were to be given to any child under one year of age whose par¬ 
ents would bring them to the store, and we were to give the solid 
gold baby rings. They were to be sent to us, and we were to give 
them, regardless of how many—as many as came into the store. 
They were also to send, on my sending the names of from fifty to 
one hundred people that I thought would enjoy reading, and 

15 would care to come to my store for this jewelry—they would 
send magazines, monthly magazines, large monthly illus¬ 
trated magazines, to these people whose names I had sent to them, 
to the firm, and telling them that they would find the jewelry—ad¬ 
vertising their jewelry as well as our place, and that they should call 
there for it. 

Q. Were any of these magazines ever sent? A. Not that I know 
of. I sent them several hundred names- 

Mr. Maloney: I object. 
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9 


By Mr. White: 

Q. Did you ever see any of them? A. I have seen them.” 

Counsel for defendants then offered in evidence a circular which 
they sent to us and which is as follows: 

“We Love the Babies. 

If you have a baby under one year of age we want to see it. Bring 
it to our store and we will make it a present of 

A Fine Gold Ring. 

Absolutely Free. No Conditions. 

This is not a cheap imitation. A ring that will wear a lifetime. 

P. J. Mendell & Co. 

Bicycles, Parts and Sundries; anything and everything repaired 
on a Bicycle. 

1726-1728 Seventh St. N. W., Washington, D. C.” 

“By Mr. White: 

Q. What if anything was said to you as to the character of the 
jewelry or the quality of it? A. It was all to be guaranteed for 
from five to twenty years, against tarnishing or wearing off. 

Q. Did you sell any of it—dispose of it? A. I think prob- 
16 ably seven or eight dollars worth. It may have been ten 
dollars worth or a little more. * * * There was none 

returned to me, I sold so little, and it was for Christmas presents— 
not to the party wearing it. It was not returned. They only came 
to me to complain.” This piece, a string of beads I wore myself, 
“Probably fifteen evenings, during the summer months.” Counsel 
for defendants offered the beads in evidence. 

The Lyon-Taylor Company fixed the price at which I was to sell 
the jewelry and I had nothing whatever to do with that. The Com¬ 
pany fixed the price I was to pay for it and selected the jewelry, and 
I did not have anything to do with how many of any particular kind 
of article, as to the price or what kind of articles they were to be, 
or as to the quantity of them, except that they said the three hundred 
and eighty dollar order was the smallest bill they sold. 

We were to pay for what we had sold every three, six, nine and 
twelve months. They guaranteed we would sell the amount the bill 
called for and if not they would buy back enough which we found 
unsalable to cover the amount we had not sold. They furnished a 
bond that they would do just as they agreed. I saw the bond and I 
think it is still in our bank. I paid no attention to it whatever. 
The agent said they were to come every three months and nobody 
ever came after I finally bought the goods. 


2 — 2208 a 
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By Mr. White: 

“Q. Now, Mrs. Mendell, I understand you to say that you signed 
a contract. Is this the contract (indicating) ? A. That is my sig¬ 
nature. 

Q. Is that the contract that you signed? A. I have no recollec¬ 
tion of the contract whatever—the appearance of it—but I know 
that is my signature. 

Q. You know you did sign an order, I believe you said? A. Yes, 
sir. 

Q. Was the jewelry delivered to you at this time, or later? 

17 A. Later. 

Q. Who delivered it to you? A. A man from the Lvon- 
Taylor Company. 

Q. Did you sign these acceptances at the time you signed this con¬ 
tract, or later? A. Later. 

Q. How did you come to sign them?- A. The man came with a 
large box of jewelry stating that he had come to deliver the jewelry 
from the Lyon-Taylor Company, and he said he was in very much 
of a hurry, and that if I would sign the receipt for the goods he 
would let me check them off and see that they were all right, and if 
they were not all right I could write to the firm about it; that he 
was positive that they were all right. I refused to do this until after 
he had checked off the goods with me, regardless of his hurry. After 
he and I both had gone through the goods and checked them off, 
and seen that they were .as the bill called for, he asked me to sign 
these receipts for the goods. * * * I asked him if they were 

notes, telling him that I could sign no notes. 

By Mr. White: 

Q. Did you tell him your husband had instructed you about 
that? A. Yes, sir. I told him I could sign no notes, and that if 
he wanted me to sign notes he would have to wait until my husband 
came home. He was out at the time. 

Q. What did he tell you about their being notes? A. He told me 
that they were simply acceptances showing that I had accepted 
goods amounting to the amount called for in the four bills—the total 
of the four acceptances/’ 

He made the positive statement that they were not notes. 

“By Mr. White: 

Q. Now, after this second gentleman left—or, rather, did he 
take these notes away with him—or these bills of exchange? 

18 A. He did. 

Q. And left the goods with you? A. Yes, sir. 

Q. Was there anything said about a show-case? A. Yes. They 
were to furnish a show-case to display the goods in. 

Q. Did they furnish it? A. Yes, sir. 

Q. After this second man left with the bills of exchange, did any¬ 
body else ever call upon you from the Lyon-Taylor Company? A. 
No, 811.” 
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Witness identified three letters written by her and signed by her 
and sent to Lyon-Taylor Co. and her counsel offered the three letters 
in evidence. They are as follows: 

P. J. Mendell & Co., 

Manufacturers and Jobbers in Bicycles, Parts, Sundries and Tires, 

1726-28 Seventh Street N. W. 


Washington, D. C., Oct. 2\th, 1904. 
Lyon-Taylor Co., Iowa City, Iowa. 


Gentlemen: You do not seem to be as prompt in filling your 
contract as we have been to keep ours with you. The show cases 
& trays promised us have not arrived, also one dozen rings (baby 
rings) which you were to send us as samples, we have seen noth¬ 
ing of. 

As the jewelry is only dead stock on our hands, as long as we can¬ 
not show it, will thank you very much if you will have this matter 
attended to at once. 


Yours, etc., 


P. J. MENDELL & CO. 


P. J. Mendell & Co., 

Manufacturers and Jobbers in Bicycles, Parts, Sundries and Tires, 

1726-28 Seventh Street N. W. 


Washington, D. C., Nov. 29 th, 1904. 
Lyon-Taylor Co., Iowa City, Iowa. 

Gentlemen : Something we do not like to do is, “Kick,” but we 
think we have a right to do so now. When we ordered the bill of 
goods from your agent, it was understood, & the contract read, that 
we were to receive one 2 foot show case, with a $250.00 order, and 
if we took the $380.00 assortment, we were to receive one five 
19 foot, or two 2 foot show cases. We took the $380.00 assort¬ 
ment, signed the acceptances without question when they 
were presented, but up to the present time have only received one 
two foot show case. This is entirely too small for the amount we 
have to show. 

Upon investigation, we find that other firms in the city have 
been supplied with the two cases, and will ask you to tell us why 
we have not had the same, as per our contract. 

Trusting that this is merely an oversi-te, and that you will have 
it corrected at once, as we are not able to make a proper display of 
the goods on hand, we remain as ever 
Yours, etc., 

P. J. MENDELL <fe CO. 

(Written on bottom of first page of above letter:) 

“Extra case was sent them 12/2/04.” 
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P. J. Mendell & Co., 

Manufacturers and Jobbers in Bicycles, Parts, Sundries and Tires, 

1726-28 Seventh Street N. W. 


Washington, D. C., 1/16, 1905. 

Lyon-Taylor Co., Iowa City, Iowa. 

Gentlemen: We find, upon trial, that goods are unsalable, and 
as it would be foolish for us to keep them any longer you will find 
them at your disposal at any time. 

Also kindly send us copy of contract made at sale of goods. 
Yours Resp’t, 

P. J. MENDELL & CO. 


(Written in pencil:) 

Shall I send them copy cont.? 

H. 

I never received copy of that contract. I did not receive a reply 
to that letter that I know of. 

20 Cross-examination. 

“By Mr. Maloney: 

Q. Mrs. Mendell- 

(To Mr. White:) Have you offered that contract in evidence? 

Mr. White : I do not think I have. I have identified it. 

Mr. Maloney: We call upon Mr. White to offer that contract in 
evidence. She has already identified it. 

Mr. Jeffords: He said he would offer it. 

The Court: I do not think you can force him to offer it. You 
can inquire about it. 

(After argument:) 

The Court: You can offer it if the other side does not object. 

Mr. Maloney: Have you any objection? 

Mr. White: Make your offer. I do not object. 

Mr. Jeffords: He said he wanted to offer that in evidence. 

Mr. Maloney : I offer this contract, identified by the witness. I 
offer it in evidence. 

The Court: Very well. 

(The above-mentioned contract is marked Defendants’ Exhibit 1.) 

By Mr. Maloney: 

Q. This was the paper that you- 

Mr. White: Before you ask the question, if I can get that bond 
I intend to offer it as part of this witness’ testimony. 

Mr. Maloney: We have no objection to that.” 
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21 Defendants' Exhibit 1. 

Terms on all purchases subsequent to this Trial Order are sold on 
60 days net, or 2 per cent cash 10 days. 

Folio P. 

Lyon-Taylor Co. 

Not Incorporated. 

New York, San Francisco, St. Louis, 

19 Maiden Lane. 825-855 Market Street. Holland Building. 

Factory: Iowa City, Iowa. 

Gold Rings for the Babies. 

Lyon-Taylor Co., in consideration of the following order, agrees 
to give a fold ring to each baby under one year of age in the vicinity 
where purchaser’s store is located. The following are the conditions 
under which these rings are to be given away: 

1. An application must be made by the baby’s mother or guardian 
on the blank provided by the Lyon-Taylor Co., a copy of which is 
printed on the back of this order. This application must be filled 
out in full by said mother or guardian at purchaser’s store. 

2. The purchaser must mail the application within twelve months 
from date of shipment to the Lyon-Taylor Co., who will on receipt 
of same, forward the ring to purchaser. 

3. The mother or guardian must call at purchaser's store and get 
said ring and sign a receipt, provided by Lyon-Taylor Co., a copy 
of which is printed on the back of this order. The purchaser must 
countersign the said receipt and mail it to the the Lyon-Taylor Co. 

It is agreed that if purchaser at any time fails to comply 

22 with any of the provisions of this agreement, the Lyon- 
Taylor Co. shall not be obliged to forward baby rings until 

said provisions have been complied with. 

Advertising.—Lyon-Taylor Co. agrees to furnish the advertise¬ 
ment on the back of this order, or one like it, in circular form, for 
use in the vicinity where purchaser is located and for the purpose 
of advertising these goods, the purchaser agrees to send the Lyon- 
Taylor Co. by mail, registered, between the 1st and 5th day- of each 
month on blanks furnished for that purpose, 100 different names 
each month for six months of bona fide residents of his community. 
To each of these people the Lyon-Taylor Co. agrees to send by mail 
their Illustrated Monthly. 

Purchaser hereby waives right to claim failure of consideration, or 
goods not according to order or like sample unless he has exhausted 
the terms of the warranty and exchange. 

Following is a list of goods and terms for our $380.00 order. Posi¬ 
tively no goods on commission. 

Our Warranty.—Any jewelry in this assortment, failing to wear 
satisfactorily, will be replaced by new articles free of charge if re¬ 
turned to us within five years from date of invoice. 
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Exchange Plan.—Any jewelry in this assortment, not selling read¬ 
ily, may be exchanged for new styles and patterns of any jewelry 
in our stock, provided same is returned to us for exchange within 
one year from date of purchase. 

Terms of Payment.—6 percent discount, cash 10 days, or 

23 can be paid one-fourth of the amount in 3 months, one-fourth 
in 6 months, one-fourth in 9 months, one-fourth in 12 

months, without interest if acceptances are given within 15 days 
from date of invoice. 

This trial order is composed of assorted patterns of articles listed 
below made in Sterling silver, rolled gold plate, gold front, gold 
filled and oxodized finish goods at prices ranging from lowest to 
highest price mentioned. 

Belt Buckles or pins from 25^ to $1.50 each; Charms and Lockets 
from 25^ to $2.50 each Pin Sets (three in set) from 15^ to $1.25 
per set; Press Buttons sets (three in set) 25 (f- to $1.00 per set; Single 
Studs 50^ each; Ditto Link Sleeve Buttons from 25^ to $1.25 per 
pair; Emblem Pins and Buttons, 3(ty to 50^ each; Lace Pins 25^ 
to $1.50 each ; Collar Buttons 12^ per dz. to $1.44 per dz.; Scarf 
Pins from 9(ty to 7.SO per dz.; Set and Signet Rings from 25^ to 
$2.25 each; Chased Band Rings from 35^ to 95^ each; Plain Band 
Rings from 50<* to $1.05 each; Silk Fobs from 90^ to $1.50 each; 
Vest Chains or Metal Fobs $1.25 to $3.00 each; Sleeve Buttons from 
25^ to $1.25 per pair; Ladies’ Chains from 7to $2.75 each; Hat 
Pins from 10<f to 50^ each; Bracelets from 85^ to $2.25 each. 
Amounting to $380.00. Delivered f. o. b. transportation companies. 

Time is the essence of this agreement. The purchaser agrees to 
send a quarterly report of all goods sold and remaining on hand 
unsold. This sale is made under inducements and representations 
herein expressed and no others. On condition that purchaser com¬ 
plies with the terms of this order at. the time and manner herein 
stated, Lvon-Tavlor Co. guarantee, if the retail sales from the above 
assortment of jewelry in the undersigned merchant’s store do not 
equal the amount of purchase price, ($380.00) by the expiration of 
12Vo months from date of invoice that the Lvon-Tavlor Co. 

24 will buy back for cash at the original invoice prices sufficient 
jewelry from the merchant to make up the deficiency, and 

remit for sale by New York Exchange. 


Lvon-Tavlor Co., Factorv: 

Gentlemen; Please ship at your earliest convenience, the above 
order upon the terms and conditions herein specified. 


Post Office 
Freight Office 
Express Office 


Washington County D. C. 

State-. ^ Date 10/11/09. 

P. J. MENDELL & CO. Name of 
.. purchaser. 


Show case <fe trays gratis. 


I. M. CRANE, Salesman. 
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(On Back.) 

Free to the Babies. 

If you have a Baby under One Year 
of Age we want to see it. 
Bring it into our Store 
and we will make it a 
nice present of 

A Fine Gold Ring! 


Absolutely Free! No conditions! 

«/ 

This is Not a Cheap Imitation, but a Fine Gold Ring, a Ring that 

will wear a Lifetime. 

(Merchant’s Advertisement Goes Here.) 

Application for Fine Gold Baby Ring. 

I hereby make application for one fine gold baby ring which I am 
to receive free of charge. I certify on my honor that neither 
25 I nor my baby have received one of these rings before. 

Baby was born on the.day of.190.. . 

Its name is. 


Mother’s Signature. 

Merchant’s Signature. 

Town.County.State. 

Merchant’s Signature. 

Receipt for Fine Gold Baby Ring. 

I have received this day of. 

one fine gold baby ring, sent on my application of. 

* 196!!.. 

Mother’s Signature. 

Merchant’s Signature. 
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26 “Lyon-Taylor Company. No. 4163. 

Iowa City, Iowa, Oct. 20, 1904. 

Three months after date pay to the order of Lyon-Taylor Com¬ 
pany, at Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. 
Value received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St. N. W. 

(Endorsement across face:) “Accepted. P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa City, Iowa, or order, Lyon-Taylor Company, 
by M. II. Taylor.” 

“Lyon-Taylor Company. No. 4163. 

Iowa City, Iowa, Oct. 20, 1904. 

Six months after date pay to the order of Lyon-Taylor Company at 
Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. Value 
received and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St. N. W. 

(Endorsement across face:) “Accepted P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa City, Iowa, or order, Lyon-Tavlor Company, 
by M. H. Taylor.” 

27 “Lyon-Taylor Company. No. 4163. 

Iowa City, Iowa, Oct. 20, 1904. 

Nine months after date pay to the order of Lyon-Taylor Company, 
at Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. Value 
received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St. N. W. 

(Endorsement across face:) “Accepted P. J. Mendell & Co.” 
(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa Citv, Iowa, or order, Lvon-Taylor Companv, 
by M. H. Taylor.” 
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“Lyon-Taylor Company. No. 4163. 

Iowa City, Iowa, Oct. 20, 1904. 

Twelve months after date pay to the order of Lyon-Taylor Com¬ 
pany, at Iowa City, Iowa, Ninety-five and 00/100 Dollars, $95.00. 
Value received, and charge to account of 

LYON-TAYLOR COMPANY, 
Per R. 

To P. J. Mendell & Co., Washington, D. C., 1726-28 7 St. N. W. 


(Endorsement across face:) “Accepted P. J. Mendell & Co.” 

(Endorsement on back:) “Dec. 8, 1904. Pay Johnson Co. 
Savings Bank, Iowa Citv, Iowa, or order, Lyon-Taylor Company, 
by M. H. Taylor.” 

28 Witness testified further on cross examination that she did 

not pay any attention whatever to this paper, she did not 

read it, she took the gentleman's word for what was in it, she 
simply signed whatever paper he produced, that she does not re¬ 
member anything on the paper because she did not read it, she 
asked for a copy and he said it was the only one he had but he 
would send her a copy as soon as it was returned to the factory, no 
copy was received by her, she called attention to the fact when the 
man brought the goods. The show-cases were received in reply to 
the first two letters from her, she did not receive any answer to the 
letters written by defendants to Jewelry Co. and that “all the cor¬ 
respondence comes to me first.” 

Mr. Maloney: I call upon Mr. White to produce the letter from 
the Lyon-Taylor Company dated October 22, 1904, to P. J. Men¬ 
dell & Company. 

Mr. White: They are all in the jacket, and you can look at it. 
(Handing papers to Mr. Maloney.) I cannot find it, if there is any 
such thing. Oh, one minute, Mr. Maloney. It may be in the other 
trial. Look through this, first. I do not. find anything. (After a 
search.) There is no such letter here, Mr. Maloney. In the other 
case Mr. Maloney and I tried to separate these things the best we 
could. If there was such a letter I do not remember it. 

******* 

Q. And you state positively that you never received a single com¬ 
munication at any time from the Lyon-Taylor Company? A. To 
my best knowledge I did not. 

Q. You put a qualification “to your best knowledge.” What 
knowledge have you on the subject? A. I do not remember ever 
having received one. 

Q. Will you state positively that you never received one? 

****** * 

29 The Witness: Indeed I cannot state positivelv becau<*e I 

am not positive; but to my best knowledge I did' not receive 
a letter from them. 

♦ * * * * * * 

3—2208a 
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Q. I hand you this postal card and ask you to look at it and see 

whose signature that is? A. My own. 

Q. In that postal card you speak of having received several ap¬ 
plications for baby rings, and saying, “Will you kindly tell me what 
to do to get them?” That is the card is it not? A. Yes, sir. 

Q, Did you never get any reply from them as to that? A. No, 
sir; not that I know of. 

(The above-mentioned postal card is marked “Exhibit M. 5.’ ) 

The goods were received October 20, 1904, the date of these 
acceptances and kept on sale “until immediately after the Christ¬ 
mas holidavs—the first of .Januarv. 

«/ v 

“Mr. Maloney: 

Q. As a matter of fact, it was until about the 16th of January, 
was it not—the date when you wrote that letter? A. No, sir; we 
always take all holiday goods out by the first of January, or im¬ 
mediately after the first. They were not kept on sale after the first 
or the second day of January—the second or third day, the first 
being a holiday. 

Q. So that when you wrote on January 16 that, upon trial, you 
found the goods were unsalable and that you would not keep them 
any longer, you had already had them off sale for sixteen days? 
A. I had them all packed and ready to send hack at any time when 
I received word for them. 

Q. You had done that sixteen days before? A. I don't think it 

was sixteen, because the first of the month was a holidav. 

* 

Q. But fifteen days? A. Fourteen days, anyway. 

Q. After you had them packed you took two weeks before 
30 you notified the Company? A. Yes, sir; I had other busi¬ 
ness to attend to. 

Q. So that you kept them on stile, you state now, up to January 
2nd, and then waited two weeks before notifying the Company? 
A. It was about that time. I cannot skate positively, just exactly, 
that I took them off on the 2nd day of January, immediately 
after the holidays I took them off. 

Q. Is it not more likely that you took them off just about the 
time you wrote this letter? A. I really do not think so. I think it 
was before we wrote the letter that we took the goods and packed 
them up. 

Q. Have you any recollection a* to the length of time other than 
that it was after the first of the year? A. No, sir: w T e have no 
room there for stock that is not salable, and I simply packed them 
up, with other things that w-ere not going to be for sale any more 
during the summer months. 

Q. You took them off some time between the first of January, 
1905, and the date of this letter of Januarv 16, 1905? A Yes 
sir. 

Q. And just what time you cannot state? A. I am not positive- 

Q. You knew you were signing a contract, did you not, when vou 
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signed this paper? A. No, sir, T did not. I was signing an order 
for a bill of goods. 

Q. You were signing an order for a bill of goods? A. Yes, sir. 

Q. You were not signing a contract at all? A. If you would 
call that a contract. I think you generally do call it a contract. 
When we order a bill of goods and we sign for the bill of goods, 
we call it the same as a contract.” 

31 By Mr. Maloney: 

“Q. In this letter (of Oct. 29, 1904) you state that, “When we 
ordered the bill of goods from your agent, it was understood, and 
the contract read, that we were to receive one 2 foot show case.” 
If you had never read the contract, what do you mean by stating 
in the letter that the contract read so and so? A. I simply de¬ 
pended on what the man told me when he got me to sign for the 
bill of goods. 

Q. So your assertion at that time that it was understood, and 
also that the contract read that you were to get that, really meant 
that you understood you were to get that? A. Yes, sir; he told me 
it was in the contract. 

Q. At the time you signed these acceptances, you say that they 
looked to vou like notes? A. I did not say that. 

Q. What was it you did say? A. I asked the man if they were 
notes. 

Q. Why did you ask him that question? A. I had never seen 
any notes. 

Q. What made you think it was a note if you had never seen 

a note? A. I did not think it was. I had been instructed by my 

husband not to sign any notes, and I thought to be on the safe 
side I would a<k him were they notes or not. I was to sign nothing 
until I was positive what it was I was signing. 

Q. Did you not say that he asked you to sign receipts? A. Sir? 

Q. Did you not say he a«ked you to sign receipts? A. For the 

goods; yes, sir. 

Q. And these were the receipts that were produced? A. Yes, sir. 

Q. If he told you that they were receipts at the time he produced 
them, why was it that you turned around then and asked him if 
they were notes? A. Because I wanted to be positive what 

32 I was signing. 

Q. What put the idea into your head that they were notes, 
after he told you they were receipts—or that they might be notes? 
A. I had been told not to sign anything until I was positive; and 
when I looked at them I could not just understand. I had never 
signed any receipt 6 ! that looked like that before. 

Q. You did look at them, then? A. Yes, sir; I did. 

Q. Did you read them? A. No, sir; I just casually glanced over 
them; that was all. 

Q. Did you not notice the three, six, nine and twelve months on 
the notes? A. Yes, sir. 

Q. Did you notice that, or are you simply relying on what the 
agent told vou? A. No, sir; I noticed that. 
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Q. You also noticed the $95 on the notes, did you not? A. I 

am not positive. . . 

Q. You remember distinctly the three, six, nine and twelve 

months respectively? A. Yes, sir. 

Q. But you are not positive whether you noticed the $95? A. 

No, sir. 

Q. You cannot say that you did not? A. No, sir. 

Q. You did not Vead any of the printed portion at all? A. I 
think not. 

Q. You did not notice the words “pay to the order of the Lyon- 
Taylor Company, Iowa City,” etc.? A. No, sir. 

Q, And at the time you signed that, you thought, based on what 
the agent told you, that you were signing receipts for the 

33 goods? A. For that amount of goods—goods amounting to 
$95, as he told me. 

Q. Did it not strike you as funny that you were asked to sign 
four receipts? A. No indeed. I had not been in business here 
long at that time, and knew very little about it. 

Q. You had a fair education, had you not? A. Not in busi¬ 
ness. 

Q. But a general education? A. A general education; yes, sir. 
Q. You are certainly able to read and write? A. T am. 

Q. How long had you been in business at that, time? A. I think 
I had been active in the business about probably, a year. 

Q. You had been active in the business about a year, What do 
you mean by saying “active in the business” ? A. I was there to 
take in work, let the wheels go out after the work had been done 
on them, and to sell bicycles and do what is generally done by a 
clerk in the hicvcle business. 

Q. You had been doing that for a year? A. Yes, sir. 

Q. What had you been doing before that in the business? A. 
Not much of anything. 

Q. But you had been in touch with the business? A. Very little 
to amount to anything. 

Q. You said a few minutes ago that you had been active in it 
only for a year. T want to draw out how you distinguish it. A. I 
had been in the store for about a year waiting on customers. Before 
that time I would come down and take care of the store for a little 
while, while my husband would go out for half an hour or an hour, 
and then T would he attending to my household duties again. 

34 Q. How long have you been doing that? A. Since we 
started in business. 

Q. When was that? A. T am not positive, but I think it was 
1901. 

******* 

Q. At the time that you signed these four papers that you say 
were stated to you to be receipts, and in which you noticed that the’v 
had respectively the three, six, nine and twelve months, is it not 
the fact, that you were then discussing with the agent the terms on 
which you were to make settlement,? A. No, sir. 

Q. You did know you were to make settlement in the three, six, 
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nine, and twelve-month periods, did you not? A. That is what he 
told me when we ordered the goods; yes, sir. 

Q. So that these receipts, as you say they were called, had the 
same identical number of months in, as you say, when he had told 
you you were to make settlement? A. Excuse me. I did not under¬ 
stand the question. 

Q. The question was a little involved. T do not blame you. 
The months mentioned in these so-called receipts, three, six, nine 
and twelve months, were identical with the months at the end of 
which, as he told you. you were to make settlement for the goods? 
A. As far as I could tell, they were; yes. 

Q. Did not that strike you as in any way- A. No, sir; I simply 

took the man’s word that they were not notes. I asked him if they 
were, and lie said no, and I simply took his word for it and signed 
for the amount of goods that those papers represented. 

Q. So you believed that you were receipting for the goods? A. 
Yes, sir. 

Q. (Continuing:) When you signed those papers? A. 

35 For that certain amount of goods. 

Q, What do you mean by “that certain amount of goods”? 
A. The amount of goods called for in the bill. 

Q. In what bill? A. Why, the bill that T signed when he first 
came there, to order the goods. 

Q. What we have before called the order or contract? A. Yes, 
sir. 

Q. And therefore you thought you were receipting for the num¬ 
ber of goods called for in that original order? A. The amount of 
goods; yes, sir. 

Q. And it had absolutely nothing to do with the question of pay¬ 
ment? A. No. sir.” 

36 I signed a receipt dated October 20, 1904, on that date 
for the package of goods which is as follows: “Received of 

the Lyon-Taylor Company package of Jewelry in accordance with 
contract, P. J. Mendell & Co.” 

This was the same day that I signed these acceptances and I 
thought I was signing one receipt for the package of goods and then 
four separate receipts for the amount of goods represented in the 
package, for “the $380 worth of goods that T had ordered.” 

“I signed that receipt there when he brought in the package of 
goods * * * when he asked me to sign the others I refused 

to sign until I knew what was in the package of goods. He said 
the other papers, the other four papers, were receipts, showing that 
I had received goods amounting to $380. They were done up in 
four different packages. Each package was supposed to have $95 
worth of goods in it.” “He asked for the receipt for the package 
and then after I had given him that receipt he handed me the other 
papers and asked me to sign them, saying that they were for the 
amount of goods, and I refused to sign those until he had checked 
off the goods. I could not sign for what I did not know I had 
-reived.” i 
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Mr. Maloney: 

“Q. But you had already done that, according to your own state¬ 
ment, had you not, when you signed the receipt saying that you 
had received the jewelry in accordance with the contract? 

37 A. T did not understand it that way. T simply received the 
package of jewelry, without even opening it. 

Q. But you saw the words “in accordance with contract” there, 
did you not? A. Well, T didn’t take it that way. 

Q. What way did you take it? A. That I had received the pack¬ 
age of goods he had been instructed to deliver to me. 

Q. You saw those words there, did you not? A. T do not remen. 
her. at the time. T must have seen them. They are on the paper. 

Q. Now. you say you signed this first receipt before you had ex¬ 
amined the goods at all. Is that right? A. Before the goods were 
examined; yes, sir.” 

I first found out that these papers were not receipts, I think, 
when we received a notice from the Biggs National Bank. 

“Bv Mr. Maloney: 

Q. You had not heard that they were drafts before that time? 
A. No, sir: I had not. 

Q. Was that the reason why you took the goods off sale? A. No, 
sir; it was not. T took the goods off sale because they were not 
salable. 

Q. And the fact that you found that these were notes was not 
the reason, then, why you stopped the sale of the goods? A. No. 
sir: it was not. 

Q. Had you at this time any knowledge of what the word “ac¬ 
ceptances” meant? A. No more than to think that I accepted the 
goods. 

Q. Had you ever heard the word “acceptances” used? A. No, sir* 
I never had. I never have since, except in this case. 

Q. Hid it strike yon as an unusual word—“acceptances”? 

38 A. T did not know what the word was. really. I did not pay 
any attention to it. 

Q. And you forgot about it. so that it did not occur to you after¬ 
wards that he had said anything about their being acceptances 9 
A. No. sir. 

Q. Had you, at this time, ever heard the word “presented” used 
in connection with notes or negotiable paper? A. No, sir: T had 
not. 

Q. In this letter of November 29, 1904, which von ha^e identi¬ 
fied as having: been written bv yourself, you sav: 

“We took the $380 assortment, signed the acceptances without 
question when they were presented.” 

What do you mean there by “acceptances”? A. That we had re¬ 
ceived the goods. $95 worth of goods on each one. 

Q. You said a few minutes ago that you did not understand the 
word “acceptances,” and that you never thought of it again rfter 
the agent spoke about it. A. Not only in connection with that case. 
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Q. And that you did not understand what the word meant? A. 
No; I don’t understand at the present time what it means. 

Q. And yet you sav, in this letter, that you signed the ‘accept¬ 
ances”? A. Just as he called them; yes, sir. He called them “ac¬ 
ceptances,” and I signed them. 

Q. Then you have'remembered that word “acceptances,” and 
you used it in this letter without understanding, really, what it 
meant? A. I could not very well forget in one month; yes. 

39 Q. You say “when they were presented.” What did you 
mean by the word “presented”? A. When the man brought 

them to me; when he showed them to me. 

Q. You knew that these goods were being sold to you, did you 
not—that you were buying the goods? A. On approval; yes, sir. 

Q. You were buying them, and you were not buying them, then? 
A. Yes, sir; they were a sort of consignment. Tf they proved to be 
salable in that locality, I was to keep them. Tf not, T was to return 
them. 

Q. In that connection did you make any offer to return any of 
the goods for exchange? A. No, sir. I found that the whole lot of 
goods were unsalable in the place where T was. We do all our busi¬ 
ness during the months of November and December, in the holiday 
trade; and if we cannot sell those goods during the month of De¬ 
cember, it is impossible to sell them during any of the other months; 
and we immediatelv notified the firm to that effect. We did not 
sell, T do not believe, ten dollars’ worth during those two months. 

Q. And you did not call their attention to the fact that you 
wanted to exchange any of the jewelry, either because it was de¬ 
fective or because it was not selling rapidly? A. T did not care to 
exchange. T simply did not want to handle them; I did not care 
to handle them. 

Q. Tf the goods were on consignment to you, you would not con¬ 
sider that a sale; would you? A. T don’t know. We had never 
taken any other goods on consignment, if that is a consignment. 
We always order our goods, and pay for them. 

Q. What do you mean bv the word “consignment,” then? A. 
That they were put in; if we sold them we were to keep them; 

40 if not, we were not to pay for them; if they were not salable 
and we could not sell them, we were to return them. 

Q. Well, then, if you could not sell them you were not to pay for 
them? A. No, sir; we were to return them. 

Q. Ts that the point? A. Yes, sir. 

Q. This letter of January 16th states: 

“Also kindly send us copy of the contract made at the sale of 
the goods.” 

Can you explain why the phrase “sale of the goods” was used at 
that time, if you thought you were only to pay for what you sold? 
A. Indeed I cannot. We often make expressions in a letter of that 
kind, and we do not stop to think of a legal phrase to use at the time 
we are making them.” 

41 “Q. You say you checked all these goods off with the 
agent. What did you have to check them off with? How 

could you check them off? A. How do vou mean? 
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Mr. White: Do you mean a bill? 

Bv Mr. Maloney: 

Q. Did you have a bill or list of the goods, or anything with 
which to check them? A. He presented a list of the goods with 
the goods. 

Q. Have you that here? A. I don’t know whether Mr. White has 
it or not. 

(At this point Mr. White produced a paper and handed it to 
counsel for the plaintiff.) 

Bv Mr. Maloney: 

Q. I hand you a paper produced by Mr. White, and ask you to 
look at it, and ask you if that is the bill or list of the goods to which 
you have just referred? A. I think so, to my certain knowledge. 
I think it is. It looks like it. 

Q. Are there any check-marks on there that you would recog¬ 
nize? A. Those on the side here. (Indicating.) 

Q. Who made them? Do you know? A. I do not remember 
whether I was looking over the goods as he was checking them off, 
or whether I was checking them off. T don’t remember. 

Q. And you found all the goods called for in that bill in the 
packages, did you? A. Yes, sir.” 

42 The agent told me that T would be given as many rings 

as I could find applicants for. baby rings, and that those 
baby rings would be solid gold, and I believed they would be. I 
just took it for granted and implicitly believed that I was going to 
get. an unlimited number of free baby rings that would be solid 
gold, in addition to all the other things that I got under the con¬ 
tract. 

“Q. You believed that in addition to getting this long list of 
articles of jewelry, being allowed to settle for them at three, six, and 
nine months, getting free advertising in the way of these circulars, 
and so forth, that in addition to that you would be given as many 
rings as you could find applicants for, baby rings, and that those 
baby rings would be solid gold? A. I did not know the number 
of articles he was going to send me. I did not know whether there 
were ten articles or five articles on the bill of goods that he was 
going to send. He said he would send me a bill of goods, and I 
understand that the baby rings were to be solid gold, and I believed 
that they would be. 

Q. Did he not go over it with you at the time that this contract 
was signed and give you what the articles would be, and about the 
prices? A. No, sir; he said nothing at all about the prices. 

Q. Did lie not tell you how many articles there would be? A. 
No, sir; he did not. 

Q. Then when you got these goods and checked them off, and 
found how many there were, did you believe that you were going 
to get solid gold baby rings for nothing in unlimited quantities? A. 
Yes, sir; I did. 
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Q. You did? A. Yes, sir; I thought he would surely live up to 
his word, the same as he expected me to do. 

Q,. Did you ever take into consideration whether it would be 
possible for anybody to agree to do that without running the risk 
of bankruptcy? A. None whatever. 

Q. You just took it for granted and implicitly believed that you 
were going to get an unlimited number of free baby rings 

43 that would be solid gold, in addition to all the other things 
you got under the contract? A. Yes, sir. 

Q. You state in your letter of November 29 that ‘‘upon investi¬ 
gation we find that other firms in this city have been supplied with 
the two cases, and will therefore ask you to tell us why we have not 
had the same, as per our contract.” 

Of whom did you make that investigation? A. I could not re¬ 
member; I don’t remember,” or how many there were, or of whom 
I inquired, or which ones, and I have no recollection whatever what 
firms they were, but think Mr. Hornung and a bicycle man on the 
avenue but would not say positively. 

The agent said, “that he only sold it in certain lots. * * * 

He only sold it in certain assortments. * * * We ordered the 

$380 assortment.” 

I did not keep any record of these goods sold, I did not sell over 
ten dollars’ worth, and I don't think it was ten dollars’ worth, I 
started to keep a record of them, hut it was so small that it was not 
worth while, “the jewelry business has nothing to do with our other 
business. We kept it entirely separate.** I thought we were to pay 
for only those that we sold. 

“Q. So that would be another reason for keeping it separate, 
would it not—so that you would have a record? A. Why, I would 
pay for those that I did not have. 

Q. So that you have absolutely no record of what goods of this 
assortment you sold, and what amount you received for them? A. 
1 think I have two articles written down; and if I am not positive, 
1 am quite positive that those two articles are the only things that 
I sold. I took out one or two myself to use, and my husband and 
son went and took out a couple of collar-buttons at different times 
without my knowing it. But I think there are two things that have 
been put on my books separate from the other book that I sold out 
of the jewelry line during the two months, and that was all. 

44 * * * There is no record kept. There were two articles 

sold that were put down; and if there were any more sold 

by my husband, they were not put down. There are three clerks 
there, and there was only two articles that were ever put down on 
the book as sold and money received for them. There is more than 
that missing from the lot.” 

Upon redirect examination Mrs. Mendell testified in answer to 
questions by her counsel as follows: 

When the agent brought in the jewelry it was all done up in one 
large box and when that package was opened there were four smaller 
packages inside wrapped in tissue paper. 

Witness further testified as follows: 
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“By Mr. White: 

Q. I forgot to ask you, Mrs. Mendell, who marked the selling 
price on these articles? A. The marks were on when I received 
the goods. 

Q. Did the agent tell you anything about that? A. He simply 
said the goods must be sold at the price marked, because if not it 
would interfere with the others who were handling the same price 
of goods—the same quality of goods. 

Q, Calling your attention to exhibit No. 1, and the price marked 
thereon, $3, is that the mark you have reference to? A. Yes, sir. 
This is marked $3.50. 

Q. And on Exhibit No. 3, on the back, $3.25, is that — mark 
you have reference to? A. Yes, sir; that is what I am supposed 
to sell them at.” 

45 Counsel for defendants then offered in evidence the assort¬ 

ment of jewelry. 

Re-cross examination of Mary C. Mendell is as follows: 

“By Mr. Maloney: 

Q. You say this is, of course, not all the jewelry, because some of 
it is missing? A. Very little. 

Q. And this was also in court in the Hill case, was it not, last 
January or February? A. Yes, sir. 

Q. And was handled to some extent in the court room; the box 
was opened and the jewelry shown? A. There was none of this 
shown; none of these separate packages were handled. 

Q, Separate packages of what? A. Packages of jewelry. I do 
not know whether I put any of it back in there or not; but it was 
not all taken out. 

Q. Oh, no; I did not mean that. I want to ask you one other 
question about the four packages that you say came in that. What 
were those packages like? How were they tied up? A. They were 
wrapped up in tissue paper—different lots of the goods. 

Q. Was it not a fact that each lot of goods was wrapped up sepa¬ 
rately? A. There were just four lots, four packages inside of that 
box—four that were opened. 

Q. For instance, this inventory, under the head of “Hat-pins”, 
says: “18 assorted No. 3.” Were not those 18 all together? A. 
Yes, sir. 

Q. And wrapped in tissue paper? A. Yes, sir. 

Q. Then “6”, giving the number. Those six would be 
4b together? That is how you would check them up, is it not? ! 
A. Yes, sir. 

Q. I hand you this inventory, and ask you to look at those figures 
on the outside, the numbers “9”, “10”, etc., and refresh your recol¬ 
lection from that. T will ask you if the packages were not numbered 
according to that? A. Some of the smaller packages inside of the 
four large ones were numbered like that; yes. Each one was 
wrapped separately and placed inside. There were probably four 
or five of each one of these packages inside of the four larger ones. 
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Q. There would be three or four of these assortments-. A. 

Probably more than that. They amounted to $95, each one of those 
four packages; so there may have been five or six of those smaller 
ones. 

Q. Did you check up each of those four packages, as you say, to 
see that its contents, at the price billed you, amounted to $95? A. 
Not each package separately. We went through each and saw that 
the goods were all there. 

Q. Yes—that the total number was there. But you did not go 
through each of these packages, each of the four you refer to, and 
find that each one had $95 worth of goods in it? A. No, sir; I took 
his word for that. The total amount was there. 

By Mr. White: 

Q. Where has this jewelry been all the time, Mrs. Mendell? A. 
Since about the 15th of January it has been upstairs in my closet. 

Q. And before that time where was it? A. Down in the store. 

Q,. And has it been out of your store at any time except 

47 when you brought it down here to the trial? A. No, sir.” 

By Mr. Maloney: 

Q. Mrs. Mendell, you sent in some applications for baby-rings, 
did you not? A. I think so. 

Q. Do you not know so? A. Why, I did, yes. I think I sent in 
five. 

Q. You received them, did you not? A. Yes, sir. 

Q. I hand you these papers, and ask you if you recognize any¬ 
thing about them? A. They are the ones I sent in. 

Q. They are the ones you sent in? A. Yes, sir. 

Q. They have the signature of the applicant, and also the signa¬ 
ture of your firm upon them, identifying them? A. Yes, sir. 

Mr. Maloney: 1 will hand these to the stenographer to have 
them identified. 

Mr. Jeffords: Put them in evidence. 

Mr. White : I do not care. Put them in. 

Mr. Jeffords: Mr. White says he has no objection to their going 
in evidence. 

(The above-mentioned applications are marked, respectively, “Ex¬ 
hibit application, Nos. 1, 2, 3, 4 and 5.”) 

By Mr. Maloney: 

Q. I also hand you these five papers which I found in the box 
there of jewelry produced by you, and ask you what they are? A. 
They are receipts for the baby-rings that I gave to the people after 
they were sent to me. 

Q. These give the date on which they received the goods do they 
not? A. Indeed I don’t think so. They give the date when the 
people received the rings. 

48 Q. That is what I say. A. Not when I received the goods, 
but when the people received the rings from me. 

Q. That is what I said. What dates appear on those? A. No- 
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vember 28, 1904, November 27, 1904, November 29, 1904, Decem¬ 
ber 5—it has no date. 

Q. It must have been 1904? A. It must have been 1904, but it 
has no date. November 12, 1904. 

Mr. Maloney: Suppose, Mr. White, that these go in in connec¬ 
tion with the others, in the same way. 

Mr. White : Let me see them. 

Mr. Maloney: They are just the receipts. 

Mr. White: Receipts for the same five? 

Mr. Maloney: Yes. 

Mr. White: All right. 

Mr. Maloney: I cannot state it, without examining them. 

The Witness: They are. 

Mr. Maloney’: They are for the same five. 

(The above-mentioned receipts are marked, respectively, Exhibit 
receipt Nos. 1, 2, 3, 4 and 5.) 

The invoice, postal card, applications and receipts for baby rings 
in evidence as aforesaid are as follows: 


49 All claims of any nature whatever must be made at once 
upon receipt of this bill. 


Iowa City’, Iowa, Octo. 13, 1904. 

Mess. P. J. Mendell & Co., Washington, D. C.: 

Bought of Lyon-Taylor Company, Manufacturing Jewelers. 

Our Salesmen not allowed to collect unless provided with special 
order. 

Terms: Contract. 

No freight or express charges allowed. 

All bills payable at Iowa City, Iowa. 


Collar Buttons. 


51 

24/22—29/7 . 

. 03 

1.53 Lot 

46 

34. 

. 05 

2.30 

48 

134. 

. 08 

3.84 

24 

113. 

. 12 

2.88 



Scarf Pins. 


12 

Ass’t No. 1... 

. 121/2 

1.50 

12 

U U Q 

O • • • 

. 50 

6 . 

4 

4/9091 AssYd 

. 100 

4. 

2 

2/496 . 

. 125 

2.50 

8 

AssT No. 4... 

. 75 

6 . 

6 

“ “ 2... 

. 35 

2.10 



Studs & Dress Button Sets. 


2 

2/6083 . 

. 100 

2 . 

3 

3/6017 . 

. 60 

1.80 

3 

3/6019 . 

. 50 

1.50 
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25 1.25 

50 6 . 


5 5/6021 
12 12/6001 
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Lever Sleeve Buttons. 


2 2/8017 . 25 .50 

4 2/8048—2/8041 . 60 2.40 

4 2/8047—2/8058 . 95 3.80 

4 2/8075—2/8077 . 125 5. 

Ditto Sleeve Buttons. 

7 3/7386—8/7392—7001 . 25 1.75 

6 2/7349—3/7347 . 80 4. 

0 4/7294—6296—0106—7005 

X43—6814 . 50 4.50 

9 2/D288—3/D30—3/D31—D28 . 60 5.40 

6 6/7225 . 95 5.70 

7 2/7311—7274—2/7222—2/7273.... 125 8.75 

Lace Pins. 

4 4273 2 —4667—4317—4611 . 25 1. 

8 4671—4772—2/4882—4819 

4771—2/4080 . 40 3.20 

3 4165 2 —4089 2 —4159 2 . 60 1.80 

12 2/4122 2 —2/41 ll 2 —2/4912—2/4287 2 

2/4884—2/4144 2 . 75 9. 

9 2/4998—2/4153 2 —2/4088 2 

4906—2/4027 2 . 100 9. 

9 3/4117 2 —2/4093 2 —2/4106 2 

4077 2 —4097 2 . 125 11.25 

8 3/4791—2/4851—4791—2/4969 .... 150 12. 

Shirt Waist Sets. 

3 2/10127—10126 . 50 1.50 

51 ' 

5 21007—18—2/2154—2156—2620... 75 3.75 

2 2/10089 . 60 1.20 

4 10104—2/10099—10150 . 150 6 . 

2 2/1602 . 125 2.50 

Charms & Lockets. 

1 1038 .25 

2 4669—4674 . 50 1. 

4 630—1121—1065—624 . 125 5. 

1 2240 . 1.75 

2 873—989 . 250 5. 

2 2/2891 . 100 2. 

1 3453 . 1.25 


#4 



#6 


#7 


#8 


165.45 
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52 All claims of any nature whatever must be made at once 

upon receipt of this bill. 

Iowa City, Iowa, Octo. 13, 1904. 
Mess. P. J. Mendell & Co., Washington, D. C.: 

Bought of Lyon-Taylor Company, Manufacturing Jewelers. 

Our Salesmen not allowed to collect unless provided with special 
order. 

Terms: Contract. 

No freight or express charges allowed. 

All bills payable at Iowa City, Iowa. 



Bro’t For’d . 


165.45 



Hat Pins. 




18 

Ass’t No. 3 . 

. 35 

6.30 

#9 

6 

2/3212—3203—3258—3257 





3213 . 

. 50 

3. 



Men’s Sets. 




4 

1806—1795 — 1900 — 9015 . 

. 125 

5. 

#10 


Sash Pins. 




3 

11080—11221—11223 . 

. 25 

.75 


2 

2/11133 . 

. 50 

1 . 


4 

41422—4162 2 —2/4648/18 . 

. 75 

3. 

#11 

2 

11124—11215. 

. 100 

2. 


2 

11216—11219. 

. 150 

3. 



Watch Fobs. 




1 

1140. 

• • • • 

.90 


1 

3310. 

• • • • 

1. 


1 

3907 . 

• • • • 

2. 

#12 

53 





1 

3834/3929 . 

• • • • 

2.75 


2 

2021—3485 . 

. 300 

6. 



Bracelets. 




1 

280 . 

• • • • 

.85 


1 

321 . 

• • • • 

1.25 

#13 

1 

10503 . 

• • • • 

1.75 


1 

16. 

• • • • 

2.25 



Filled Rings. 




12 

1032 . 

. 50 

6. 


12 

1022 . 

. 65 

7.80 

#14 

6 

1002 . 

. 105 

6.30 


12 

1012. 

. 80 

9.60 
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Chased Band Rings. 




6 

1111. 

35 

2.10 

#15 

12 

841. 

95 

11.40 



Set Rings. 




6 

2/3258—2/1520—2000—1230 . 

75 

4.50 


6 

87—155—81—151—153—194 . 

125 

7.50 


12 

2/196R—2/98E—2/1990—2/3252 





2/3049—2/1991 . 

150 

18. 

#16 

12 

2/198R—2/1963—2/1883—2/1995 





2/1999—2/2020 . 

175 

21. 


12 

2/3153—2/250—2/3158—2/317 





2/312—2/3199. 

200 

24. 


3 

2181—2180—1761 . 

225 

6.75 



Ladies’ Chains. 




2 

1065N—404N. 

75 

1.50 

#17 

2 

4—4. 

125 

2.50 


1 

6531 . 

• • • 

2.50 


2 

409/601—6952/7166 . 

275 

5.50 


54 

Gents’ Chains. 




2 

4090/C76—171/C101 . 

275 

5.50 


2 

565 156 . 

175 

3.50 

#18 

3 

533—2/1367 . 

200 

6. 


2 

4/3—3616 . 

225 

4.50 


3 

3/3201 . 

250 

7.50 



Emblem Pins & Buttons. 



6 

3/2011—3/2012 . 

30 

1.80 

#19 

12 

Ass’t’d Buttons. 

50 

6. 





$380.00 



55 Oct. 20th, ’04. 

Received of Lyon Taylor Co. package of Jewelry in accordance with 
contract. 

P. J. MENDELL & CO. 


Wash., D. C., 11/17/04. 

4418. 

Gentlemen: I have several applications for baby rings; Will 
you kindly tell me what to do to get them? 

Yours, P. J. MENDELL & CO., 

1128 7 th — N. W. 
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Iowa City, Iowa, 
Nov 18 
9 A. M. 
1904 
Rec’d. 


(On face.) 

Sta. G 

Washington, D. C. 

Nov. 16 
6.30 P. M. 

1904 

Postal Card. 

Lyon Taylor & Co., 

Iowa City, 

Iowa. 


Application for Fine Gold Baby Ring. 

I hereby make application for one fine gold baby ring which I am 
to receive free of charge. 1 certify on my honor that neither 
56 I nor my baby have received one of these rings before. 

Baby was born on the 10 day of May 1904. 

Its name is Irving Goldstein. 

Mrs. EMMA GOLDSTEIN, 

Mother’s Signature. 

P. J. MENDELL & CO., 

Merchant 9 s Signature. 

Town, Washington. Countv,-. State, D. C. 

P. J. MENDELL & CO., 

Merchant’s Signature. 


Application for Fine Gold Baby Ring. 

I hereby make application for one fine gold baby ring which I am 
to receive" free of charge. I certify on my honor that neither I 
nor my baby have received one of these rings before. 

Baby was born on the 17th day day of September 19004. 

Its name is Florence Mav. 

MINA MAY, 
Mother’s Signature. 

P. J. MENDELL & CO., 

Merchant’s Signature. 

Town, Washington. County,-. State, D. C. 

P. J. MENDELL & CO., 

Merchant’8 Signature. 
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Application for Fine Gold Baby Ring. 


I hereby make application for one fine gold baby ring which I 
am to receive free of charge. T certify on my honor that neither I 
nor my baby have received one of these rings before. 

Babv was born on the 31st day of January 1904. 

57 Its name is Ruth Graham Hudnell. 


P. J. MENDELL & CO, 

Merchant’s Signature. 


ROSE HUDNELL, 

Mother's Signatwre. 


Town. Wash. County,-. State, D. C. 

P. J. MENDELL & CO, 

Merchant’s Signature. 


Application for Fine Gold Baby Ring. 


I hereby make application for one fine gold baby ring which I 
am to receive free of charge. I certify on my honor that neither I 
nor my baby have received one of these rings before. 

Baby was born on the 18 day of March 1904. 

Its name is Grace. 


P. J. MENDELL & CO, 

Merchant’s Signature. 


H. C. NALLS, 
Mothers Signature. 


Town, Washington. Countv,-. State, I). C. 

P. J. MENDELL & CO, 

Merchant’s Signature. 


Application for Fine Gold Baby Ring. 

I hereby make application for one fine gold baby ring which I 
am to receive free of charge. I certify on my honor that neither I 
nor my baby have received one of these rings before. 

Baby was born on the 18th day of Sept. 1904. 

58 Its name of Robert Donn. 

Mrs. G. W. DONN, 

Mother's Signatwre. 

P. J. MENDELL & CO., 

Merchant’s Signature. 

Town, Washington. County,-. State, D. C. 

P. J. MENDELL & CO, 

Merchant’s Signature. 


5—2208a 
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Receipt for Fine Gold Baby Ring. 

I have received this day of Dec. 12th, 1#— 1904 one fine gold 
baby ring, sent on mv application of Nov. 1904. 

ROSA HUDNELL, 

Mother's Signature. 

P. J. MENDELL & CO., 

Merchant's Signature. 

Receipt for Fine Gold Baby Ring. 

1 have received this day of Nov. 29th, 1904 one fine gold baby 
ring, sent on mv application of Nov. 1904. 

Mrs. I. GOLDSTEIN, 

Mothers Signature. 

P. J. MENDELL & CO., 

Merchant's Signature. 

Receipt for Fine Gold Baby Ring. 

I have received this day of Nov. 27th, 1904 one fine gold baby 

ring, sent on my application of-190-. 

Mrs. MINA MAY, 

Mother's Signature. 

Merchant’s Signature. 

59 Receipt for Fine Gold Baby Ring. 

I have received this day of Nov. 28th, 1904 one fine gold baby 

ring, sent on mv application of-190-. 

Mrs. G. W. DONN, 

Mother's Signature. 

P. J. MENDELL & CO., 

Merchant's Signature. 

Receipt for Fine Gold Baby Ring. 

I have received this day of Dec. 5th, one fine gold baby ring, sent 
on my application of Nov. 1904 190 

H. C. NALLS, 

Mother's Signatwre. 

P. J. MENDELL & CO., 

Merchant's Signature. 

60 (At this point Mr. White requested the next witness, Mr. 
Shaw, to take the stand.) 

Mr. Jeffords: Before that witness is called, if your Honor pleases, 
we want to make a motion. We want to make a motion to instruct 
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the jury to return a verdict for the plaintiff on the strength of the 
testimony of the defendant, the witness who has just testified; and 
I want to submit, respectfully, only two or three suggestions, which 
will be very brief. 

Mr. White: The Court of Appeals has said that you cannot do 
that, your Honor, in terms. Some other witness may make out her 
case for her. 

Mr. Jeffords: Not a case of fraud. The Court of Appeals has 
not said, and no court has said, that where the testimony of the 
defendant herself shows that the transaction is entirely free from 
fraud, or that if a fraud were committed or any act were committed 
which might be construed to be a fraud, she had waived it by her 
own written paper—no court has said that somebody else, because 
they think they were fraudulently treated, may make a case of fraud 

i/ , %j / (/ 

for her. 

Ruling of the Court. 

The Court: The proceeding that you are instituting here is a 
rather unusual one; and I have only permitted it because I thought 
perhaps it would save time. I have never known this kind of a 
motion to be made in court before. It is a new procedure. It is 
based, I suppose, upon your theory of the case that there is no evi¬ 
dence at all of fraud here? 

Mr. Jeffords: Yes, your Honor. 

The Court: And the mere fact that some other witness might be 
brought to the stand to show that the scheme was a fraudulent one, 
for instance, would not tend to support the issues here, be- 
61 cause the defendant in the case has absolutely shown that 
there was no fraud at all? That is the theory upon which 
you have made this motion? 

Mr. Jeffords: Yes. 

The Court : I thought, perhaps, that you were making the motion 
to save time, in order that we might perhaps find it unnecessary 
to call the other witnesses to the stand. 

Now, what is this case? The plaintiff’s case rests upon the fact 
that there have been produced in evidence certain drafts which 
have been accepted by the defendant in the case. There the plain¬ 
tiff rested. That is all it had to prove. After that the defendant 
came in and said: “These drafts are for goods which were ordered 
by me upon certain conditions which were agreed to by you, to wit: 
that the goods were to be consigned to me. If they proved not to 
be salable, I was to have the right to return them: or, rather, you 
would purchase back an amount equal to the amount still unsold. 
Therefore there was no absolute sale of any of the goods except as 
to the amount that I should sell.” That is the defendant’s theory. 
“In furtherance of that. I signed what I was told was an order for 
the goods, and was told that a copy of it would be given to me. Be¬ 
fore a copy was given to me. the goods were sent; and I had no op¬ 
portunity of looking into the copy of the order of sale, but relied 
upon the statements made by the agent of the plaintiff company.” 
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(I am speaking of the plaintiff now as if it were the original plain¬ 
tiff.) “I signed receipts for these goods, not then having a copy 
of the alleged contract,” which she calls the “order of sale.” She 
says that certain inducements were held out for the acceptance of 
the goods, to wit: that they would send her an unlimited number 
of solid gold baby-rings to be given to any one who applied there 
for a baby under a year old (was it not?) or who had a baby a 
year old; and when they made the application and brought the 
child to the store, they were to get one of these gold rings. 

62 It is claimed that it was also agreed by the plaintiff (under¬ 
stand, when I say “Plaintiff,” I mean the Lyon-Taylor 

Company, who, of course, are not the plaintiff here; but for the 
purpose of distinguishing them T will use the word “Plaintiff”) — 
on the part, of this company, I will say—that they would permit 
her to return these goods in case they were not found to be salable, 
and they would buy them back and give her the money in lieu of 
them, and that a bond was given for the faithful performance of 
this contract. It is claimed, further, that when the goods arrived 
the man did not have the contract with him, and no copy of it had 
been given to this defendant, that she was a woman who had never 
seen a promissory note, and did not, know anything about them, 
but had been advised by her husband that she must sign nothing 
that savored of a promissory note: that her husband was absent 
from the store; that the man set, up the claim that he was in a hurry 
to close the matter, and that these statements were purely accept¬ 
ances of the goods themselves, in view of the statements already 
made as to the respective contracts. This defendant says she does 
not know whether the paper that is now produced is the contract 
she signed or not: she says that it is her signature, but she does not 
know whether it is a contract or not. 

I have in mind a case, the name of which T have forgotten (I 
think it was Osier vs. somebody), where the party denied on the 
stand that his signature was attached to a promissory note which 
was shown him. He denied that, the signature was his signature; 
and his counsel interrupted him and said: “We agree that that is 
your signature; but that is not the paper that you signed.” The 
fact was, as proven in evidence in that case. that the party had 
signed a receipt for certain hav-forks, I think; and the tearing off 
of a part of the receipt made the paper a promissory note. It was 
that promissory note that, was sued on. and the defendant under¬ 
took to sav that it was not his signature. So there is a difference, 
you see. I am only citing all of these things to show that the ques¬ 
tion becomes one of fact for the jury. In that case the 

63 counsel himself, over the statement of his client, who was 
then on the stand, admitted that that was his client's signa¬ 
ture. 

In that condition of proof, as the ca.se now stands, counsel for 
the plaintiff in this case very urgently say- (and of course T under¬ 
stand that he says it with proper respect to the Court as well as to 
the law, and therefore is not personal in his reference to this court 
if it should happen to differ with him) that it would be a travestv 
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upon justice if a man were compelled to even answer the charges 
that were made in such a case; for that is the condition here. The 
only question is, Must anybody answer the charges that are made? 
Is there enough proof upon the charge of fraud to go to the jury; 
or must the Court say, as a matter of law, that there is no proof? 

A good deal of the argument is based upon the assertion that 
it is ‘‘simply unbelievable” that these letters could have been writ¬ 
ten without a thorough understanding on the part of the defendant 
in the case of what these “acceptances” meant. Whether it is be¬ 
lievable or not is not a question for the Court, but a question for 
the jury. If the testimony is relevant, it becomes a question for 
the jury to say whether they will believe it or not. They might 
not agree with counsel in saying that the testimony is unbelievable. 
They might think it was entitled to credit, in view of all the cir¬ 
cumstances. If it is entitled to credit, is the Court to say that it 
shall not go to the jury? It seems to me we have here a perfectly 
plain proposition of law. 

Where a party gives a note, and afterwards undertakes to say 

that the note was given as collateral, and that he was not to be held 

liable, but the note was simply given for some other purpose, and 

all that kind of thing, the Supreme Court has said: “Why, you 

cannot in that wav varv the conditions of a contract. You cannot 

« • 

undertake to allege that the note had attached to it something that 
was to happen before the note became payable. You cannot do 
that, because the writing speaks for itself.” Rut I do not 
64 know of anv case that, savs that where it is claimed that a 

t' • 

transaction was the result of fraud, you cannot enter into 
the entire transaction and show fraud. If there is not enough evi¬ 
dence of fraud here to go to the jury, I do not know in what kind 
of a case you would get it. Whether or not it is fraud in fact is 
for the jury. 

“I doubt very much whether counsel ever saw a draft like this. 
Here is a draft payable to the order of the Lyon-Taylor Company. 
This is the way it reads: 

“Three months after date, pay to the order of Lyon-Taylor Com¬ 
pany, at Iowa City, Iowa, $95.00. value received, and charge to 
account of P. J. Mendell & Company, Washington, D. C.” 

But it is drawn by “Lyon-Taylor Company, per R..” whoever 
that may be. I doubt whether counsel ever saw a draft like that 
until this case came before them. Surely there is a distinction be¬ 
tween this and the ordinary promissory note. And when there was 
written on here, in red ink: “Accepted. P. .T. Mendell Co.,” this 
witness says that when she did that she was told that the word 
“Accepted” meant that she had accepted the goods subject to the 
order. 

Is the Court to sav that that is not so? Is the Court to sav 
that the word “accepted” means, not that the goods were accepted, 
hut that this order of the Lvon-Tavlor Company upon itself meant 
what she says it did not mean? T cannot sav that as a matter of 
law. 

I know perfectly well that there are manv decisions which are 



38 


JOHNSON COUNTY SAVINGS BANK VS. 


based upon the theory that if through his own sheer negligence a 
man undertakes to sign something that he does not know about, 
and apparently does not care what he is signing, it is pretty hard 
for him to get rid of it—and rightfully so. In the Wisconsin case 
that counsel read to the Court, the party was warned: “Read it your¬ 
self; see what it is;” and he said: “No; I have not got time. I will 
sign it.” 

65 Is that this case? Did anybody tell this defendant to read 
this paper? Tt is testified that she was a woman utterly un¬ 
familiar with the character of business she was then transacting, 
and that she had been advised bv her husband that she must sign 
nothing that savored of a promissory note. When she asked the 
man: “Is this a promissory note?” she said he answered “No;” and 
she says she did not know what a promissory note was. Tf she had 
known, she might have distinguished it from this. lie did not tell 
her, “No; it is an order for the payment of money on you.” Ac¬ 
cording to her testimony, he said: “The word ‘accepted’ there 
means that you have just received the goods; and it does not savor 
of a promissory note.” Is it for the Court to sav, as a matter of 
law, that that is not evidence of fraud? T do not think vou can 
find any authority to sustain that position. 

The truth of the testimony is another matter. The explanation 
the defendant has made of the letters she has written must be taken 
into consideration, together with the fact that by the face of this 
paper it could not have been presented before the 20th of January, 
as it was not payable before the 20th of January. All of that must 
be taken into consideration in the examination of the letters. And 
if this should be supplemented by proof showing that this was a 
concerted piece of fraud, a transaction that was extant, surely all 
those questions must go to the jury. 

I do not think the Court could say as a matter of law that there 
is no evidence of fraud under such circumstances as these. I cannot 
differentiate this from the numerous other cases that have been 
passed upon. Therefore the motion must be overruled. The weight 
of the testimony, the truth of it, the explanations that have been 
made, are all for the jury. The Court does not pass on those things. 
But whether testimony is believed or not is a question that the 
jury, and not the Court, must pass upon. 

The motion is. therefore, overruled. 

Mr. Jeffords: An exception may be noted. 

66 Thereupon counsel for defendant called John Saadi who 
testified that he was in the retail jewelry business at 602 

9th St., N. W., that this is his second year, steady, but had been 
doing business in Washington for seven or eight years and been 
in the jewelry business over ten years. 

Counsel for defendant then called attention of witness to a chain 
bracelet which had been offered in evidence by defendant and which 
was marked “14 K Gold-filled,” and asked if whether or not he 
would test that and see if it is 14 K Gold-filled, or whether the wit¬ 
ness could tell by looking at it whether it was or not. 
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67 Counsel for plaintiff objected and the court permitted the 
testimony to be taken subject to exception. 

The witness answered “I do not believe it is gold-filled” * * * 
“I know it is not gold-filled. If I believe a thing I know it.” Wit¬ 
ness also testified that the wholesale price of the article was about $20 
a gross and the retail price forty or fifty cents or something like that 
and a good profit on it and that it was marked on the back $3.00. 

Witness also was shown a brooch in evidence marked “Gold-filled 
warranted” and asked if that was a gold-filled article. Witness re¬ 
plied “It is not filled at all,” and that he did not believe it cost any 
more than $18 a gross, if it cost that and retail price would be 
twenty-five cents. Witness was also showed a fob in evidence and 
testified that it is not worth any more than $18 a gross and “it 
wouldn’t wear one year.” Witness was also shown a pin in evidence 
marked “Gold-filled, warranted 20 years,” and asked if it was gold- 
filled witness replied “it is gold plated.” “It will not last twenty 
years” asked how long it would last with ordinary wear he said 
about two years if it would do that and wholesale value is about $2.00 
a dozen and the retail value fifty cents and it is marked $2.00 on 
the back. 

Counsel for defendant also called attention of witness to a piece of 
jewelry marked “gold-filled warranted 20 years” and asked if it 
was gold-filled, Witness replied “it is gold plated” and asked how 
long it would last and wear replied “Oh, about two years,” that the 
wholesale value of it was about $2.00 a dozen and as to the retail 
value witness said, “I don’t know I would not sell it for twenty-five 
cents.” The price on the back is $2. 

“Mr. White: Now, I offer the witness and this whole box of 
jewelry to counsel for the plaintiff, for the purpose of allowing him 
to make his own selection, and have the expert testify as to any of 
them, in order to relieve myself of any criticism of having selected 
any particular one. 

Mr. Maloney : Finish with your witness, and we will cross- 

68 examine. 

Mr. White: There are several dozens of articles here, and 
it will take too long for me to go through the whole lot. I have 
selected those that were marked in a particular way on the card. 

Mr. Maloney: Are you through with the witness? 

Mr. White: Yes, sir.” 

On cross examination witness testified that the value of jewelry 
depends on two things, workmanship and character and quantity of 
gold. In those pieces shown him, there was no artistic work about 
them. Generally the value depends on amount of gold in the 
article and character of gold, and that 14K gold is the standard or 
almost the standard for watch cases and 18 is exceptionally good, 
that the length of time that an article will wear depends very much 
on whether or not it is worn next to the skin, that the skin is oily 
and has a substance that sometimes makes a change in jewelry, in 
the system of very few people is an acid that will affect even a fair 
quality of gold, that a 14k ring worn by some people would make a 
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black mark on the ring and also affect the finger, and that jewelry 
worn on the clothing might last five years when the same quality 
would not last that long worn as a finger ring or watch case. 

Handling jewelry will tarnish it, and gases and fumes will tarnish 
it and rubber will tarnish it but it can be rubbed off or polished off. 
Jewelry is gold plated by the battery, as long as you keep the article 
in the battery it takes gold on it, sometimes gold plat- is very thin 
and sometimes it is heavier, jewelry is gold filled when a sheet of gold 
is pressed over another metal, and these terms always refer to the 
method of manufacture and not to quantity of gold. 

My exclusive business except fountain pens and watches or some¬ 
thing of that sort is dealing in plated and filled goods, I do not 
deal in high priced j-welry, I have sold filled articles with a 

69 guaranty but not a cheap article. 

“A. No, sir; I never guarantee an article to wear five or 
twenty years; although it mav, or it may not. If I did not know 
that it would, I would not be sure that it would, and consequently 
I would not guarantee it. 

Q. I am not asking you whether you would or not, but do not 
the manufacturers sell them in that way? A. If you press a man¬ 
ufacturer to guarantee an article for you for that length of time, 
he will tell you no. I mean that a reliable manufacturer will tell 
you no, he will not. 

Q. I hand you this article (indicating). What is that made of? 
A. As far as I see, it is nothing but tin. 

Q. Any- A. Gold on it? 

Q. No,- I am not asking you whether there is any gold on it. 
It does not appear to pretend that it has any gold on it. A. Yes it 
does. 

Q. Where? A. (Indicating card:) “14 karat gold.” 

Q. I mean in the finish. A. I do not see any finish there, either. 

Q. You see some traces of it around the edge there? A. I do not 
see it. 

Q. You do not? Just look hard. A. I have looked hard, and 
I don’t see it. 

Q. All right. Leave that to the jury. 

(The above-mentioned article of jewelrv is marked “Exhibit X S. 
No. 1.”) 

Mr. White: Let the jury see that, and see if they can see any 
gold on it. 

Mr. Maloney: Certainly. 

Mr. White: We admit that there is “14 karat gold” on the card. 

70 (The above-mentioned piece of jewelry was examined by 
the jury.) 

By Mr. Maloney: 

Q. What is the difference between rolled gold plate, gold front, 
and gold-filled goods? Can you distinguish between those three 
terms? A. Gold front is a very deceiving name. I do not know 
what to say about it. 
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Q. Have you not heard that used? A. I have seen it used; yes, 
sir. 

Q. And you do not know just what it means? A. It may mean 
an appearance of gold, and no gold at all, or a very little bit of gold 
that won’t last any time. That is gold front. 

Q. Is it not a matter of fact that that refers to jewelry that has 
only a plate or surface of gold on the top, but none on the back? 
A. Yes, sir; yes, sir. 

Q. That is quite a usual term, is it not, in the business? A. Not 
very usual; no, sir. 

Q. You have heard the phrase before, and know what it means? 
A. Yes, sir; yes, sir. 

Q. In that case it does not purport to have gold all over the 
article? A. No, sir. 

Q. Only on the surface? A. Only on the front. 

Q. And what is meant by “gold plate”? That is a difference in 
the process of manufacturers, is it? A. Yes, sir.” 

Defendant called as a witness Charles D. Remsburg who had 
been engaged in business in Washington about twenty-five years, 
is now in the drug business at 14th and Corcoran street, and 
71 in the fall of 1904 was at 1608 14th Street within ten squares 
of Mr. and Mrs. Mendell’s bicycle store on Seventh Street. 

Counsel for defendant then questioned witness as follows: 

“Q. Did you in the fall of 1904 get some jewelry from the Lyon- 
Taylor Company or the Puritan Manufacturing Company? A. The 
Puritan Manufacturing Company. 

Q. State the circumstances, Mr. Remsburg, under which you re¬ 
ceived that jewelry. 

Mr. Maloney: If your Honor please, I object to that question, 
and also to the general line of testimony showing independent trans¬ 
actions. I gather from what your Honor mentioned yesterday that 
your Honor’s present opinion is that that testimony, or such testi¬ 
mony in a case of this sort, would be relevant. 

The Court: No; I did not mean to suggest that. I was just try¬ 
ing to find out the theory upon which it was offered. 

Mr. Maloney: I beg your Honor’s pardon. I do not want to be 
making these frequent arguments unless they really have a vital 
bearing on the case; and I conceive that this is one of the most 
vital questions, not only as affecting this case, but as affecting the 
other cases that will follow it. 

Mr. White: Will you agree with me that the Puritan Manu- 
fatcuring Company and the Lyon-Tavlor Company are the same, 
or must I offer proof of that? 

Mr. Maloney: We will agree to that; that they trade under both 
names. 

Mr. White : Let me get it on the record. It is agreed that Lewis 
E. Lyon and M. F. Price are co-partners, trading as the Lyon- 
Taylor Company and also trading as the Puritan Manufacturing 
Company. 

6 — 2208 a 
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Mr. Maloney : This is a point that is very vital, not only as to 
properly confining the issues in this ease, but also to prevent a need¬ 
less consumption of the time of the Court, if our contention should 
ultimately be sustained, and as it is a point which I imagine will, 
whichever way it may be decided, go to the Court above for the 
purpose of having it finally pass upon it, making it a prece- 

72 dent in the other cases, I would like to go into the matter a 
little more fully than I otherwise would. 

The Court: You do not have to sustain any burden at all. If 
you are a bona fide purchaser for value, without notice, it does not 
make any difference how much fraud there is in the transaction, 
as between the Company and these purchasers. If they do not 
bring it home to you, you are not responsible. If you are a bona 
fide purchaser for value, all the fraud in the world is not going to 
prevent you from a recovery. That is the Pennsylvania case. The 
Pennsylvania case was decided upon the theory that there was no 
notice brought home to the third party. They distinctly rule on 
that point. There is no doubt about that. 

The Court : Gentlemen, 1 believe the Pennsylvania decision meets 
this case clearly and fairly, and it has held contrary to the offer made 
in this case; but I do not believe it is the law of this case. It is not 
consistent, and it cannot be made consistent, in my judgment, with 
authorities that have been offered here,—which have no greater 
weight than that of Pennsylvania, so far as being authority for 
this Court is concerned except the case in the United States Supreme 
Court. Of course this Court is controlled absolutely by the case 
in the United States Supreme Court. That is, the case in which 
insurance had been gotten for fraudulent purposes. There was 
nothing else to it. The insurance was taken out on the life of 
the party, and was for a fraudulent purpose—to get the money on 
his life—and he went to the extent, they say in that case, of killing 
the man to get it. But that is rather exaggerating fraud when they 
do that. But the question is, can you show that other insur- 

73 ance, of like character, was secured. Why? As relating to 
the purpose for which this insurance was gotten, to wit, as 

tending to show the fraudulent character of the transaction. That 
is all. The intent is not any different there from any other intent 
that I can understand. And if a man lies, as counsel has stated 
in his argument—and he seems to make a great distinction between 
a man lying and a man intending fraud—the very purpose of the 
lie may be for the purpose of effectuating the fraud; and therefore 
the intent with which he lied becomes essential to the question as to 
whether he intended to defraud or not. So the question of the 
intent does not differ in the case at bar from any other case, as far 
as I can see it. 

Now, what is the purpose of this offer? The purpose is to show, 
when the man made certain statements and certain promises that 
have been testified to in this case, and which may or may not be 
true—that is for the jury; I am not passing on their truth—whether 
he intended to deceive, whether his purpose was to act in a fraudulent 
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way with this defendant. Now, that is the inquiry. If it is 
relevant to show that when a. man is acting with an insurance com¬ 
pany he does other things exactly similar, and it is therefore ad¬ 
missible because it throws some light upon his intent in the insur¬ 
ance case in suit, why would it not be just as much a reflection upon 
the intent and purpose of his transaction in the case at bar, to show 
that he had like and similar transactions at the very same moment 
of time, or contemporaneous with this one transaction, in which he 
was making the same representations, and in which he was doing the 
same thing, the same kind of business,—it being for the jury to say, 
if that were true, what his purpose and intent was in making these 
representations, if they find that he made them, in the case at bar. 
It is utterly impossible for me to distinguish the cases. I cannot 
see where the intent comes in any less in this case than it does in 
that case, that has already been cited. We all know that in any 
criminal case it is quite a common rule that where a party 

74 is charged with one offense and it has been shown that he 
has been carrying on a scheme very similar with other people, 

it is for the purpose of casting a reflection upon the intent with which 
he did this. It is impossible for me to see any distinction between 
that and a civil suit where the case is one in which fraud is charged, 
as reflecting upon the character and the purpose of the party, to show 
that he has been doing similar things in other cases in the same 
community, and at the same time, and in the same character of 
transaction. I think the evidence is admissible. 

Mr. Maloney : I think your Honor did not quite catch the point 
of my argument, which was that if the man lied, the law presumes 
conclusively that that was intent to deceive; that when a man de¬ 
liberately lies, the question of intent does not come in, because 
it is involved in the very act; that the act itself indicates the intent, 
and he cannot say that he did it honestly. 

The Court: f quite understand counsel's argument to be on 
that theory. If you had that much proof, on that line, you could 
corroborate that proof by showing other things which would likewise 
cast upon the party the intent with which he did it. I think the 
evidence is admissible, gentlemen. 

Mr. Maloney: Your Honor grants us an exceptiton? 

The Court: Yes.” 

75 The witness answered as follows: “In October, about the 
7th, I think it was, there was a salesman representing the 

Puritan Manufacturing Company came into the store about between 
five and six o’clock. I was busy at the time, and he said he had a 
proposition to make to me, to put some jewelry in the store. I told 
him I did not care for any newelry. I suppose he was there at least 
an hour and a half, and every opportunity he got he had some 
proposition to make in regard to this jewelry. His main proposi¬ 
tion was to put a stock of this jewelry in, to be paid for at the end 
of three months for what was sold. In other words, I was to remit 
for the jewelry sold every three months, and if I did not sell the 
amount of jewelry that I bought inside of a year, they would place 
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a bond in a bank to buy back this jewelry, or to guarantee that they 
were responsible for the jewelry at the end of the year—all that 1 
had not sold. lie was to give me a territory of ten squares. lie was 
to furnish a case to put this jewelry in, to correspond with the fix¬ 
tures in my store, which were walnut. The amount of jewelry at 
the time was not stated, that he would send me. He told me there 
were, I think, three different assortments. There was no 

76 written contract, or anv contract given to me at all until he 
was ready to go. At that time he passed a folded paper to 

me, and told me that the order had to be O. K.’d—as we do with 
most of our business houses that we deal with—and I signed it. 
After I signed it, then he hustled out. I opened the paper, and I 
saw where the amount was $380. I went to the door and hollered 
after him, and he came back, and I said: “What does this mean? 
I do not want all that jewelry.” He said: “What difference does 
it make to you?” He says: “It gives you an assortment. You only 
pay for what you sell.” I says: “Well, under those conditions it 
can stand.” 

“By Mr. White: 

Q. Did you have anything to do with selecting the jewelry? A. 
No, sir; I had nothing to do with that. He said they would select 
the jewelry. 

Q. How about the price at which it was to be sold? Was any¬ 
thing said about that? A. The price was to be reasonable. In other 
words, I spoke of the price of it. It was to agree with the goods that 
were mostly in haberdasheries or gents’ furnishing stores. 

Q. Who fixed the price? A. They did.” 

Witness was given a territory of ten squares in each direction from 
him and no one within ten squares was to handle the goods. Goods 
were sold within ten squares of witness to three, Mr. and Mrs. Men- 
dell, L. H. Day and Co. one square below and George Hurlebaus, 
14th and V. Mr. Horning is within that distance. A few days 
later the jewelry was left in a box at the store when witness was 
out and he don’t know who left it. A day or two or probably 
longer after that another young man came in to check up the 
jewelry, “He checked the jewelry up, and then he had some re¬ 
ceipts, that he told me were receipts, that he asked me to sign, 
stating that if anything happened to me—I refused to sign any 
papers at all at the time, and he said that if anything happened to 
me it was a receipt to show that they could recover the goods. For 
instance, if I died, it would show that the goods belonged 

77 to the Puritan Manufacturing Company. * * * The 

goods had a guarantee on, and they were to make them 

good, and if the goods did not wear, or did not turn out satisfac¬ 
torily they were to replace them with new goods.” 

“By Mr. White: 

Q. TV as there any length of time specified in the guarantee as 
to the wearing qualities? 

A. Five to twenty years.” 
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The goods were all priced when they came into the store, the 
price at which they were given to me and the price at which I was 
to sell them—marked on every package, every piece. 

Witness was then shown the four drafts which he accepted when 
the goods had been checked and was asked if they were the accept¬ 
ances or papers which he signed at that time and replied, “Yes, sir; 
those are the papers. He positively assured me that they were not 
legal papers, legal documents—that is, notes of acceptance.” Wit¬ 
ness was then asked by Mr. White and answered as follows: 

“Q. What did he say they were? A. Just, in case anything hap¬ 
pened to me that that would enable the Company to reclaim the 
goods.” 

(Note. —The drafts were not offered in evidence, but one was read 
to the jury. They are like those in suit excepting names and dates 
and were endorsed to plaintiff December 3, 1904.) 

“By Mr. White: 

Q. Did you inspect the goods before you ordered them? A. No, 
sir; he had no goods with him at all. He said they would select 
the goods and put the prices on them, and deliver them. 

Q. Did you have anything to do with selecting the number of the 
articles, or the amount of articles, or the quality of the articles, or 
anything of that sort? A. Not a thing. Our talk was en- 
78 tirely oral, and there was no contract. As we have business 
with houses, where they have a proposition to make, they 
generally have a contract, but in this case there was no contract de¬ 
livered to me until just before he left the store, and then it was 
folded in such a way that he led me to believe that it was O. K.’ing 
the order. “When I opened it and saw what it was, I saw there was 
something wrong.” 

I then placed the goods in the case that was sent for them and 
kept them on sale more than two months, or directly after Christ¬ 
mas and took them off sale because some that I sold were unsatis¬ 
factory and returned, some not returned but I had kicks about them. 
I wore a piece myself arid it was not satisfactory so I concluded I 
would ruin mv business if T put that kind of jewelry out on my 
customers, and I considered the price exorbitant and not according 
to our agreement. I sold $5.85 worth of these goods. 

On cross examination witness testified as follows: 

“By Mr. Maloney: 

Q. Mr. Remsburg, you had a copy of this contract left you, did 
you not? A. I had—no. Wait. When I signed it, I think that he 
took it with him, and sent that copy with the goods. 

Q. But you did have a copy of the contract at one time or other? 
A. No; he left that. He must have had the copy ready; because he 
took the original and left this copy with me. 

Q. He left this copy then at the time- A. It was folded in 

such a way that I did not know it was a copy, or that it was a contract 
until he left the copy. I took the man’s word entirely. Every 
proposition that I made he agreed to, in regard to the payment of 
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the goods sold every three months. Payment for what I sold would 
be sent on to the house, and if any goods was unsatisfactory or un¬ 
salable it would be exchanged at the end of three months. 

79 If the goods did not sell, at the end of three months the 
house would take them back. It did not want them in a 

place where they did not sell/ > 

“Q. * * * Did he leave a copy of the contract with you at 

the time that you did what you call O. K.’ing the order? —. Yes, 
sir; I think so. To the best of my knowledge he did, because when 
I called him back—you know, when I saw the $380 worth of ma¬ 
terial there, then T called him back. 

Q. And you could not have seen that after he had started away 
unless the copy had l>een left with you? A. No, sir; that is why 
I say the copy must have been left, because I remember distinctly 
calling him back, and his remark, “What difference does it make, 
when you only pav for what you sell at the end of three months?’’ 

I was not to pay for anything except what I actually sold, and 
they gave me a bond that “whatever was left at the end of the year, 
that this bond guaranteed that they would buy these goods back at 
the price on their invoice.” 

“Q. Why would they buy them back, if you were not buying 
them? A. That is only for vou to say. Those were the exact 
words he quoted.” 

“I was to remit to the house at the end of three months for the 
goods that were sold—every three months. 

“Their salesman was so plausible—anything I suggested he was 
willing to abide by, to put the goods there.” 

When I accepted these drafts he told me they were receipts, in 
case anything happened to me that the Puritan Manufacturing 
company would claim them as their goods, they were their goods. 
I Have been in business twenty-five years and I have never used 
a note or anything of that kind but I have seen notes when I was 
going to school. 

I suppose I saw in these drafts the three, six nine and 

80 twelve months and I believed that I was only receipting for 
the goods. 

—. Is this your signature to this paper and if so read it. 

A. It is my signature and the paper reads as follows: “October 
17, 1904 received of Puritan Manufacturing company $380 worth 
of jewelry in accordance with contract. Charles D. Remsburg.” 

After the salesman left the contract with me I opened it enough 
to see the $380 in large letters on it. “It was folded in such a 
way that I had to open it up to see what the contents was.” “I did 
not have any idea that there was any contract on that paper.” I 
was signing in accordance with the oral agreement.” “I supposed 
I wa« signing the order for the goods.” 

“Q. You supposed you were signing what order? A. For the 
goods. 

Q. And therefore there would be something more than your mere 
signature to the order? A. No; T did not know of anything more 
than my signature to the order. 
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Q. What kind of an order—-the verbal order? A. The verbal 
order. 

Q. Your signature was to the verbal order? A. That he quoted 
in his oral contract of what was in the paper. 

Q. Of what was in this paper? A. Yes; otherwise I would not 
buy $380 worth of goods, without knowing what I was buying. I 
would not buy $380 worth of jewelry or anything else unless I saw 
something to that value.” 

My impression is that I signed the receipt for the goods before 
I did the others, when the goods were checked up. It did not strike 
me peculiar as having signed one receipt for the goods I should be 
asked to sign four other receipts. It must have been in a neighbor¬ 
hood of a week or probably longer after the goods were delivered 
before T signed these four drafts, the goods must have been 
81 there over a week before they were checked up. 

It must have been in the neighborhood of a week; prob¬ 
ably longer, after the delivery of these goods when I signed the 
four drafts which I was told were receipts. 

This is my signature to this receipt “October 17 1904 received of 
Puritan Manufacturing company bond in accordance with contract, 
Charles D. Remsburg.” 

I think about some time in December I first found out these 
papers were not receipts. I took the goods off sale between the 25th 
of December. 1904 and the first of January 1905, I am not sure 
whether I took them off sale before or after I found out that these 
papers were not receipts but it was not very far either way. The 
goods were not tried to be sold at all after I found out the quality 
of them. I found out the quality from those who had worn them 
and I tested some of them with acid. 

Soon after the goods were delivered probably two weeks or more 
T made inquiry about who had bought them, especially when I 
found the agreement had not been carried out, “about within 10 
squares of me.” 

I did not make any complaint to the company because thev did 
not live up to their agreement. I made some inquiry and found 
that some party in the neighborhood “probably a couple of parties” 
wanted to return goods and the company refused to accept them so 
T thought they would refuse to accept mine as well as theirs. 

This was before I had taken my goods off sale. 

Within two weeks after the goods were in I found out that the 
company had not lived up to the agreement of its salesman not to 
sell within a certain district, but I did not notify the company, or 
make any complaint to them on that ground and I did not ever 
make any complaint to them that these papers had been represented 
to me as only receipts, but I did make complaint to my lawyer. 
Mr. White. 

82 I took the goods off sale for this reason, “well to be can¬ 
did I considered it a fraud in the first place * * * after 

reading the contract I saw that it could not be possible to carry 
it out for any man living.” I read the contract some time after I • 
had O. K.’d it, and I think before I signed the acceptances. 
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That part of the contract which I thought could not be performed 
was in regard to sending one hundred names to the company be¬ 
tween the first and fifth of each month for six months. I do not 
know if I thought anything would happen if I did not. I thought 
that if I failed to send in those names it would be such a breech 
of the contract that the company would be excused from all its 
obligations under the contract, Reading that paper did not sug¬ 
gest that at all to my mind. It is impossible to tell where I got that 
thought and there is no other clause in the contract that I thought 
was impossible of fulfillment on my part, 

I thought that if I did not send the names I would lose the 
benefit of the advertising, but it did not occur to me as a trick that 
I was to send these names bv registered mail, or that if I did not 
send the names the company would claim that I did not live up 
to the agreement, 

I had no correspondence at all with the company outside of send¬ 
ing in a few orders for baby rings which I got, and then without 
notifying the company I quit and the correspondence after that was 
done through Mr. White. 

I do not think the Puritan Manufacturing company ever failed 
to comply with any of the provisions of the printed contract, but the 
oral contract “in which T had my entire transaction with Mr. 
Palmer’ they certainly did not live up to it. I really do not know 
why I did not offer to send the goods back more than that I had 
heard that they would not receive them. 

83 Upon re-direct examination witness identified the bond 

given him by the Jewelry company, and the advertising mat¬ 
ter, and the illustrated monthly mentioned in the contract, the 
monthly was offered in evidence bv counsel for defendants and is as 

t> 1/ 

follows: 

“Our Illustrated Monthly, showing the latest and most up to date 
designs in high-class jewelry and novelties in solid gold front and 
sterling silver. We call attention to two new designs in brooches this 
month that are being shown in solid gold in the leading jewelry 
houses on Broadway and Maiden Lane, New York City. We have 
them in exact imitation of solid gold at prices very much lower. 
We also show two very pleasing designs in cuff buttons, strictly new 
this year, which are very popular and which cannot be duplicated 
for the money anywhere else in the city. The sterling silver locket 
shown is only one of the many pleasing patterns in our new up-to- 
date stock and is the very latest Parisian design. We have a profu¬ 
sion of different patterns in all lines of high-grade jewelry compris¬ 
ing the latest and most correct designs, and at prices that will sur¬ 
prise you. The latest designs worn by New York’s smart set. 
Through arrangements with the largest jewelry factory in the 
United States we have on display in our store as handsome and up- 
to-date line of jewelry and novelties as you can find in any of the 
largest jewelry stores in this country. Every article is fully war¬ 
ranted by the manufacturer, and we know that the prices are so 
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reasonable that you cannot resist purchasing. You are invited to 
call and look the line over. 

CHAS. D. REMSBURG, 

1608 14 th Street N. W., Washington, D. C ” 

84 On re-cross examination witness said the only criticism he 
had to make of the illustrated monthly was that he thought 

it was to be a two page circular, that it w'as not quite large enough, 
he thought it a very poor advertisement, but never complained to the 
company that they had not lived up to their representations because 
thev did not send out an illustrated monthly other than that. 

Defendants called witness Howard Ratcliff, who testified that 
he was in the drug business at 11th and B Sts., N. E., Washington, 
1). C. and counsel for plaintiff said— 

“I do not believe it is necessary for me to make a specific objection 
now, having made the general objection to this class of testimony. 

The Court: You can reserve your exception as to each one. 

Mr. Maloney : I did not want to keep interrupting, and did not 
know whether it would be necessary. 

The Court : I regard it as an exception to this entire class of tes¬ 
timony.” 

Witness then testified that he had been in business in Washington 
about forty years, in November 1904, “a party came in the store 
representing himself to be a drummer, representing the firm of the 
Puritan Manufacturing Company of Iowa City, offering to put in a 
line of jewelry. I told him I was not in the jewelry business. He 
said he was aware of that, but that other druggists had side lines, and 
many of them had jewelry, and he thought it would go well there 
with the drugs. I told him I did not want anything to do with it, 
that I was not in the jewelry business. He talked for some consid¬ 
erable time, and I went on with my business. * * * Every time 

he got a chance he would get on to this jewelry, but I told him up 
and down I didn’t want it. He went on to say that he wanted me to 
read some sort of a contract about his scheme, etc. I didn’t 

85 read anything of the kind, and I told him at last I didn’t 
want anything to do with it, I told him several times; but 

he was like many of those agents or drummers, who are very per¬ 
sistent and won’t take no for an answer if they can get. out of it. 
So after a time he had some samples, and he offered to show three 
or four of the larger pieces, the better class of the goods that were 
afterwards received—better quality, at least. And he gathered them 
up and tucked them under his arm, and wanted to know what was 
the matter with them, I told him T did not know anything about 
what was the matter with them, but I simply did not want anything 
to do with it. He told me if I w T ould not say anything to those that 
he was doing business with that he w T ould put them in the store on 
sale for six months, and if at the expiration of that time I was not 
satisfied with them, he would take them out, I told him I didn’t 
want it. I went on, in my store, but every time he got a chance he 
would sail in about the jewelry proposition. T thought probably the 

7—2208a 
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best way to get out of it would be to give him a chance on it, so f 
told him to send it on. lie then walked around the store, and told 
me where we could place a case, and got my attention attracted. 
One or two people came in the store; and he turned around and said: 
“By the way, just O. K. that order.” He took out a folded piece of 
paper. Not supposing for a moment but what I was O. K.ing the 
order, as men do in a business transaction—we 0. K. an order, and 
correspondence necessarily follows in the transaction; but in this, 
there being no correspondence, the 0. K. is made that way. So, not 
thinking, I signed my name in lead pencil. About a month 

86 after T was quite surprised to receive a letter from them.” 

“By Mr. White: 

Q. I am asking what the man said, if anything, about the quality 
of the jewelry. Did he say anything about the quality of it? A. 
It was the best quality of its kind, guaranteed to last from five to 
twenty years. 

Q. Who fixed the price at which it was to be sold, if anyone? A. 
They put the price on it. 

Q. The price at which you were to sell it? A. Yes, sir; they pul 
the price on it. 

Q. Did you have anything to do with selecting the quantity? A. 
Nothing whatever; they sent me an assortment such as they picked 
out themselves. 

Q. What was the amount of it? A. $360, is my recollection. 

Q. Did you ever sign these bills of exchange, or acceptances? A 
I never signed any bill. 

Q. Were you given any specific territory? A. They were not to 
put any within a radius of about ten blocks, I think. They were not 
to put any near me at all. 

Q. Did they put any within ten squares of you? A. I think 
not.” 

87 1 did not sign bills of exchange or acceptances. 

On cross examination witness testified that the Jewelry Co. 
sent him four acceptances by mail and a copy of the contract. 

On re-direct examination witness testified that he had the jewelry 
in his possession that he had never offered same for sale and that the 
company had never sent for it. 

On re-cross examination witness testified that within a month after 
he signed the contract or papers it might have been a little longer 
lie received a letter thanking him for the order and enclosing four 
acceptances which he threw in the waste basket. After that he re¬ 
ceived four more and turned them over to Mr. White and that is 
the la«t he knew about it. 

Counsel for defendant called as a witness James E. Shaw who 
testified as follows: 

My place of business is 1749 Pa. Ave., N. W., and I have been in 
the business of Bicycles and lamp sundries in Washington thirteen 
or fourteen years, and in the fall of 1904 I got an assortment of 
jewelry from the Lyon-Taylor Company, Iowa City, Iowa. 
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“Their agent came into my store and wanted; to address me on a 
proposition, and I asked him wliat kind it w r as. He said it was a 
jewelry proposition. I told him that was out of my line of business 
entirely, and he insisted that he had a very fine proposition to offer 
me. I says right away, 'The sulphur in our tires would injure tne 
polish of the jewelry.’ He said: 'No, not a particle. I guarantee 
that that will be all right.’ Then I listened to his proposition. He 
said, 'it will bring customers into your store All you want is a person 
to stand behind the counter and sell them the goods, and take the 
money.’ I asked how he proposed to do that. He said, 'We put out 
a little circular. We have a circular here that we give every 

88 baby a year old a ring, absolutely free of charge, a solid gold 
ring,’ and he says, 'We will send these out in pamphlets, or 

magazines, and that will bring the customers into your store.’ After 
considerable persuasion I allowed him to put it in, under the condi¬ 
tion that he would take it back after three months, if it was not 
satisfactor\ T . He said he would do that. He says, 'This is my terri¬ 
tory.’ He mentioned Washington as in his territory, that he had in 
the Company, to look after. He said, 'I shall be around here every 
month, and will help you to arrange the goods in your cases.’ He 
was to give show cases. I did not mention that, but he was to give 
two cases, two foot square. He said, 'I will arrange them to the 
best advantage, the best wav to exhibit the jewelry. Any goods that 
won’t sell I will take back, and supply those that will sell. I told 
him—1 had to leave him several times while he was in the store, 
talking; but T agreed to take the goods. 

Q. Was anything said about the quality of the goods? A. Every¬ 
thing was to be absolutely good. He said he would guarantee them 
to wear from five to twenty years, or a lifetime. He spoke about the 
lifetime. 

Q. Did you have anything to do with selecting the quantity or 
kinds of the jewelry? A. I did not. 

Q. Who fixed the price of them, at which they were billed to you, 
and the price at which you were to sell them? A. They did. 

Q. Both of those prices they fixed? A. I had nothing to do with 
the price. They sent goods of their own selection, and there were 
numbers on the goods referring to their bill for the price that they 
charged me. My selling price was put on by them when they 
came.” 

89 This agent never came after the goods were delivered, he 
was to call once a month, he said there were to be three men 

in Washington all bicycle dealers, he had one in the north west and 
wanted me to take hold of it and wanted me to suggest someone in 
the South East and I suggested Mr. Hazel ton on Capitol Hill. He 
said he would sell only to those tht*ee, I was to have from middle of 
11th St., west and ten squares north. 

“Q. Did you get the goods? A. I did. 

Q: How did they come in? A. They came in. A partv came in 
to check them up. 

Q. The same man, or another? A. I think it was another party. 
I am not quite positive. 
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Q. What occurred when he brought them in? A. He didn’t 
have time. He said he was in a big hurry, and I was busy in the 
store, and I 0. K.’d the goods. 

Q. Did you sign these acceptances? A. I signed them; yes sir. 
I asked him if it was a note, and he says “No, it is no bill, no com¬ 
mercial—no bill of exchange.” 

Q, He told you that was not a commercial instrument? A. Yes, 
sir. 

Q. What did he say it was? A. He says, “It is merely a basis of 
settlement.” He explained it in this way: $95 for three month*. 
If T could not sell $95 worth of jewelry in three months he could not 
afford to give me my territory, and he would have to give it to some¬ 
body else. I told him that was perfectly satisfactory to me. If I 
sold more than that, if I sold $150 worth of goods, I was to pay that 
$150 in three months, and if I only sold $75 worth of goods. I was 
to pay that much in three months.” 

90 Witness then identified the drafts which he had accepted. 
With the exception of name of acceptor and date they are 

like those in suit. 

“By Mr. White: 

Q. Did you sell any of this jewelry, Mr. Shaw? A. I did; about 
$15 worth, I think, as near as I can tell.” 

The following stipulation was then made and read to the jury. 
“In order to save time in offering the testimony by the defend¬ 
ants in this case, it is agreed by the plaintiff that the testimony of 
Mr. Shaw and Mr. Welland will be practically the same as that 
already offered with respect to the kind and character of the jewelry 
sought to be sold, as brought out in this case.” 

“The Court: You understand, the plaintiff does not admit the 
truth of that. Thev onlv admit that if the witnesses were called to 

• 4 / 

the stand they would so testify. That is all.” 

On cross-examination witness testified as follows: 

I have been in business in Washington about twelve or thirteen 
years and was in business in Pennsylvania before that probably thirty 
or forty years, was in the lumber business, and manufacturing 
business and know what a negotiable instrument is, and have heard 
of bills of exchange but had no experience with them. Have had 
one or two cases of goods being sent to me with sight draft and bill 
of lading and have heard of drafts used in that connection. 

To the agent “I said, ‘this looks like a note/ He says, ‘it is not 
a negotiable paper, and is only given to the company as a basis of 
settlement. The company sends them out as a basis of settlement, 
and you acknowledge the receipt of the goods, as a basis of settle¬ 
ment/ I never saw a note like this before.” T do not remember 
that the words “Bill of exchange” were used at all, but “I 

91 think the correct words was that This is not a negotiable 
paper/ in that way; but T suppose it virtually means about 

the same thing. T don’t know.” 

“Q. Were the words “bill of exchange” used in the conversation 
between you and the agent or not?” A. I don’t remember that it 
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was, exactly, as a bill of exchange; but a note, negotiable paper, or 
a bill, or something of that kind. There was something of that 
kind said, hut I don’t remember exactly how it did come in. We 
talked a great deal about it.” 

“Q. Yes. But there must have been some reference to bills of 

exchange at that time, or you would not have mentioned it in your 

testimony, in testifying the other day. A. It might have been; it 
might have been.” 

The first time the agent called on me. “I O. K.’d the order as I 
supposed,” T did not read it, “I bought it the same as I bought all 
other goods.” The paper was opened before me. “but my business 
is such that T had to leave him a good many times, while he was 

in the store. T didn’t have time to read it. He said it was all 

right.” The first time I found out that these four papers were 
promises to pay money, was after it was found that the jewelry was 
of no value, it was after the first of January. 1905, T cannot, tell 
exactly the time. T think it wa« before T took the goods off sale. 
When I signed these paners the agent, “assured me that they were 
a basis of settlement, and he explained it in this way: That if I did 
not sell more than $95 worth of iewelrv in three months, they could 
not afford to give me the territory they had given me in the city, 
and that if at the end of three months—he was to be around every 
month—if at the end of three months T sold $125 or $150 worth 
of goods, T was to pay that, even though the bill says, or the ac¬ 
ceptance says, for three months, for $95. Tf I did not sell only 
$75 worth of the goods, it was to be $75. In other words, 
92 I understood it to be on commission. That is the way I 
understood the goods to come in.” “It was acknowledging 
that I had that much goods in mv possession,” and I agreed to pay 
for what I sold at three, six. nine 'and twelve months. I did not 
read the papers, he told me that. “I did not read them all. I 
glanced over it, but I didn’t read it all. I didn’t have time. I 
never do it with anybody I buy goods from.” When I signed these 
papers I knew they were more than merely receipts for the goods. 
That it had something to do with fixing the time at which settle¬ 
ments were to be made. “It was to be paid by three, six, nine and 
twelve months. That much was to be paid in the end, whatever it 
was. When the goods were all sold each of those acceptances would 
be met.” 

Thereupon counsel for plaintiff handed witness a letter produced 
by counsel for defendant and asked the witness to read same and 
witness read it, and counsel for defendants then asked that it be 
shown to the jury and it was. 

In answer to question of counsel for plaintiff as to whether wit¬ 
ness had received this letter in due course of mail after the date it 
bears, the witness answered, “I think probably I may have received 
it.” Also that at the date of this letter he was doing business under 
the name “Acme Repair & Bicycle Co.,” in Washington, D. C. (The 
letter is as follows:) 
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“Lvon-Taylor Company, Manufacturing Jewelers. Factory at East 

Iowa City, Iowa. 

October 17, 1904. 

The Acme Repair & Bicycle Co., Washington, D. C. 

Gentlemen: Wc bog to acknowledge receipt, through our Mr. 
Crane, of your four acceptances for $95.00 each, all dated Oct. 13th, 
and due in three-six-nine-twelve months, which we have passed to 
vour credit in settlement of vour invoice. 

Yours truly, 

LYON-TAYLOR COMPANY. 
G.-S." 


This letter may have been the first intimation I had that these 
papers were notes. T wa* told by a man in the employ of 

93 the Postal route on Pa. Ave. I cannot tell his name. About 
the date of this letter is about the time when I heard that 

these papers were negotiable instruments. I think I had not before 
that time heard that from any one. I kept the goods on sale until 
about some time in December T think. T never notified the com¬ 
pany complaining that I had been induced to sign these papers 
under the statement that they were not negotiable instrument*, 

and T do not know whether mv attornev did or not. We talked it 

• • 

over and he said he would do the corresponding. 

By Mr. White: “I did write a letter to the Puritan Manufactur¬ 
ing Co. and to the Lyon-Tavlor Co., and I did complain of all these 
things. * * * Tt is not proper evidevice in Mrs. MendelPs case. 

I did not represent Mrs. Mendell at the time.” 

The Witness: I believed I was to get an unlimited number of 
solid gold baby rings, that is any number that I would send the 
names for. 

Thereupon counsel for defendants called Arthur I. Welland 
as a witness who testified as follows: 

94 I am a druggist employed at 500 9th St., N. W. and have 
been manager of that store for nine or ten years and as such 

manager in the fall of 1904 I had dealings with the Puritan Manu¬ 
facturing company and got a $380 assortment of jewelry from it. 

“Along about that time there was a gentleman came in the store. 
He waited until he had a chance to speak to me, and came up and 
asked me if I was the manager. I said yes. He said, “I have a very 
good proposition for the druggists in Washington.” He said: “I 
represent one of the largest jewelry manufacturers in the United 
States.” and he says. “All I want of you is a space in your store of 
about three feet.” And he says, “We will put a case in there, and 
sell you the goods on consignment. It won’t cost you nothing: won’t 
be no trouble. We mark the goods, and put the cost price on and 
the selling price. All you have to do is to wrap them up and hand 
them out, and take the monev. You can make several hundred 
dollars every year. “Besides that,” he says, “if you send in one 
hundred names every month, one hundred different names each 
month, we will send to them names an illustrated magazine, and in 
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that will have your advertisement and a picture of the jewelry and 
it will be good reading matter for your customers; and besides that,” 
he says, “if you send in the names of every baby in your locality we 
will send to each mother a solid gold baby ring.” He talked like 
that, and I told him, I says, “Well, the proprietor, she is not in now. 
I am the manager, but anything like that, I always ask if she wants 
to put them in or not. If you come around in a few days I 

95 will let you know about it.” So about the tenth of October 
he came in again, and I told Mrs. Kloczewski about what he 

had promised, and everything, and I says, “Here is the man in the 
store now.” He spoke to her about it, and she says, “Well, if it is 
as you say, on consignment, send them along. It will be all right.” 
With that, he pulled out a piece of paper and said, “All right. Just 
0. K. this order, then.” I just wrote down tjiere, then, “A. M. 
Kloczewski, per A. W.”, the same as I do every day, with express 
companies and people ordering goods. I always write “A. M. 
Kloczewski,” because I had been there twenty years before he died. 
I just put “A. M. Kloczewski, per A. W.” Every day we sign like 
that. I 0. K.’d that order like I was O. K.-ing an order like drum¬ 
mers bring us. * * * There was too much talk to remember 

every word. He promised that he would not place the goods within 
ten blocks, and was only going to sell them to drug stores; that they 
made the line for the druggist trade, and would not sell them 
within ten blocks around me. I would have that territorv, and all 
the babies in the territory, as he said, “would be my babies.” And I 
would bring them there, and they would give each one a gold ring. 
And every month I had, between the 1st and 5th, I believe it was, to 
send in one hundred different names. The first month it was verv 

i/ 

easy; but you began to kind of scratch your head the second 
month- 

Goods were sold within ten blocks to other persons, at 13th and 
the avenue and on F street between 13th and 14th. 

“Not long after that in came another man, a little short man, 
with a box something like that box (indicating) under his arm, 
wrapped up in paper. He lays it down on the counter, and he says, 
“I am from the Puritan Manufacturing Company,” and he says, 
“Here is a box for you.” And, as near as I can remember, he got 
me to sign a little scrap of paper. He says, “I will leave this box 
here.” That was a receipt for this box. I signed it. Then he 
says, “Caw you check them off with me?” or something to that effect. 
I says, “I you wait a few minutes I can.” I was busy. At that time 
I didn’t have any other clerk in the store. So when I got a chance 
I took him behind the prescription counter. He opened the 

96 box and spread the goods over the table when I was out in 
front, waiting on customers. When I came back w r e took 

the bill that he brought with the box, and checked all the different 
pieces off. After I checked all of them off, and found everything ac¬ 
cording to the way it was on the hill, he pulled out another piece of 
paper, one sheet of paper, about that long (indicating), and he 
says, “I want you to sign this.” I says, “What is that?” He says, 
“just for acceptances for the goods.” I looked at it, and I says, 
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‘‘That looks like notes.” lie said, “No, they are not notes; they 
are just acceptances for the goods.” I wouldn’t have signed them 
if they had been notes. I didn’t have authority to sign notes. 

I never have had. I have never signed one as long as I have been 
in the store. I said, “What do you want four for?” He says, 
“We tear them off and put them in pigeon-holes, and every three 
months we send you one. We have so many of these bills that we 
keep them in pigeon-holes, and we pull out one and send it to 
the dealer. You pay for what you sell.” Another thing that he 
promised was this: “Every three months I will come around and 
assort your stock. What is salable, and you have sold out, I will 
replace. What is not salable I will take back and give you other 
goods for.” * * * I never saw the man from that day to this. 

I never saw any magazines. I think I sent three hundred names, 
and never got any magazines. * * * I never saw a man from 

the Puritan Manufacturing Company from that day to this.” 

On cross examination witness testified as follows: 

We did not have the goods on sale quite three months, we did 
not notify the company that we had taken them off sale and did not 
go on with the contract. We did not pay the first draft, took the 
goods off sale before the end of three months. 

The first draft “I intended to pay it inside of three months.” 

* * * “the understanding was that we were to pay for what we 

sold every three months.” I took the goods off sale before the end 
of three months. 

“I sold a man that I knew very well a pair of cuff-buttons 
97 for $1.50 and told him they were guaranteed for five years, he 
came back in two weeks time and showed his cuffs all black.” 

I sent the company a mail list but did not see any magazines. They 
sent some advertising matter to the store but I called it a cir¬ 
cular not a magazine. The agent might have used the phrase “Il¬ 
lustrated Monthly” but he said magazine also. The agent did not 
tell me I was signing receipts for the goods, he called them “ac¬ 
ceptances.” “I have seen lots of drafts but I never saw one with 
that red mark accepted across it.” I never before saw four in one 
sheet of paper and with the big red letters “accepted.” 

“The man told me they were not drafts, I asked him,” I did not 
believe these were drafts I took the man’s word for it. I got a ■ 
bond, I did not read the contract or order before I signed it. I 
did not ask to see it. I signed this order with a lead-pencil the same M 
as I sign any other order. j 

I don’t know if I gave a receipt for the package of jewelry when j 
it was brought to the store, the agent got me to sign two or three j 
things. I did not know what they were. The bond came with the j 
goods and this is the receipt for it “October 17, 1904 received of If 
Puritan Manufacturing Company bond in accordance with contract l| 
A. M. Kloczewski.” Before T signed these four drafts the goods I jj 
were all checked over carefully. We had a long table there and we IS 
had them all assorted out. The agent told me these drafts were I S 
simply filed away and then every three months they sent one and 11 | 
paid for the amount I had sold. These drafts were put in pigeon- 
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holes to remind them and each three months they had so many of 
these papers, they would take one out and send it and “I thought it 
was a very funny business transaction” and although I thought the 
transaction looked fair. I did not read what I was signing. I took 
the agent’s word who sold the jewelry and the other man’s word who 
delivered it. 

Thereupon William Henry White attorney for defendants in 
this case testified as follows: 

98 “In the fall of 1904 these men came to me. I made two 
trips to Iowa City. I was there on the 10th of November, 

and took some depositions. Thereafter I went to visit my parents 
in western Missouri. I came home by way of the Indian Territory. 
I arrived in Washington, as I recall now, in December, which ex¬ 
plains the date of that letter being the 22d of December, and not 
earlier. Cross-examine.” 

On cross examination witness testified as follows that the letter of 
22nd of December was 1904 he testified further “I omitted to state 
that at Iowa City, Iowa, Mr. Lewis E. Lyon and Mr. Price and Mr. 
Taylor, who is sitting there (indicating), all of them, had actual 
notice on the 10th of November. 1904, of the fraud practiced in 
Washington upon these merchants. All of them were on the stand 
and testified, and knew of my attitude, and of the attitude of these 
people here.” 

“Q. Are you sure you meant the year 1904; or 1905? A. 1904, 
1 think it was. At that time I did not represent the defendants in 
this case.” 

Mr. White read from his letter press copy book the letter called 
for by plaintiff’s attorney as follows: 

99 “December 22, 1904. 

Puritan Manufacturing Company, and Lyon & Taylor Company, 

Iowa City, Iowa. 

Sirs: As the attorney for Messrs. Butler & Field, G. W. Hurle- 
baus, W. R. Hill, William P. Ilerbst, C. C. Hornung, Paul Pearson, 
A. T. Pride, Howard Ratcliff, Charles D. Remsburg, Augustus C. 
Taylor, Dodge & Portman, George E. Howard, Mrs. A. M. Kloc- 
zewski, Administratrix, and Mrs. H. M. Proctor, all merchants of 
Washington, D. C., I beg to say: 

“One or more persons claiming to represent one or the other of 
your firms have secured from each of the above-named merchants 
a signature or signatures to certain printed forms under false and 
fraudulent representations made for the purpose of inducing the 
merchants so to sign. 

“Certain goods designated as jewelry and a show case have been 
sent presumably by one or the other of your firms to each of the 
following of said firms or merchants: Charles D. Remsburg, Howard 
Ratcliff, C. C. Hornung, Butler & Field, G. W. Hurlebaus, W. R. 
Hill, William P. Herbst, A. T. Pride, Augustus C. Taylor, George 
E. Howard, and Mrs. A. M. Kloczewski, Administratrix. 
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“The said jewelry has been found upon examination by com¬ 
petent experts to be practically or absolutely worthless. 

“For the above and other good and sufficient reasons, this is to 
notify you: 

1. That each of the said Charles D. Remsburg, Howard Ratcliff, 
C. C. Hornung, Butler & Field, G. W. Hurlebaus, W. R. Hill, 
William P. Herbst, A. T. Pride, Augustus C. Taylor, George E. 
Howard, and Mrs. A. M. Kloczewski, Administratrix, hold 

100 the goods mentioned subject to your order and at your risk; 
requests immediate notification as to what disposition you 

want made of them, and demands the return of any and all papers 
of every kind, except letters, signed, or purporting to be signed, by 
each or any of them in relation to said jewelry or case. 

“2. That each of the said Paul Pearson, Dodge & Portman, and 
Mrs. H. M. Proctor, not having received said jewelry or case, hereby 
notifies you that the same will not be received, and demands the 
return of any and all papers of every kind, except letters signed or 
purporting to be signed bv him, her or them in relation to said 
jewelry or case. 

“3. That Mrs. A. M. Kloczewski, conducting business as the ad¬ 
ministratrix of her husband, states: That she did not sign any agree¬ 
ment, contract, or order with either of } t ou and that she has not au¬ 
thorized any person to so sign. 

Respectfully. WM. HENRY WHITE.” 

101 Thereupon counsel for parties hereto announced the testi¬ 
mony closed. 

And counsel for plaintiff* made a motion that the court instruct 
the jury to return a verdict for the plaintiff for the following rea¬ 
sons. 

“First, because no evidence of fraud has been shown. There is 
no legal evidence of fraud in procuring the contract, the defendant 
being able to read and write, and no trick or artifice having been 
practiced upon her to prevent her from reading. Therefore she 
cannot say that she did not know what she was signing. And the 
contract, furthermore, shows that she was buying goods for which 
she was to pay cash or give acceptances—I am quoting the language 
of the contract.—within fifteen days from the date of invoice. 

For the same reasons, the defendant cannot be heard to say that 
she did not know what she was signing when she accepted the 
drafts in accordance with the contract, and cannot claim that they 
were misrepresented to her, she not having read them. 

Secondly. That the defendant’s own story shows such circum¬ 
stances that it is submitted that the court should say, as a matter 
of law. that under all the evidence the jury could not find that the 
defendant did not know that she was signing obligations to pav. 
Her contract so distinctly told her, and her own letter, written in 
November, shows conclusively that she did know. 

Third. That so far as the allegation of an agreement to give 
exclusive territory is concerned, that that does not enter into flip 
ca«e, because, first, it contradicts the terms of the contract, which 
says that “this sale is made under inducements and representations 
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herein expressed, and no others:” secondly, because it must have 
been a mere promise, failure to comply with which would not be 
fraud. And finally, but in any event, the defendant, to avail her¬ 
self of any such agreement, must show that it was a material in¬ 
ducement to her, and one on which she relied. Her own 

102 evidence shows that in November she wrote to the company 
that she had inquired of other customers, and she says that 

as far as she can remember, she inquired of those, or some of those, 
to whom goods had been sold within her exclusive territory; and 
she then made no complaint, or even suggested, that it was a viola¬ 
tion of the contract, but continued under the contract until after 
January 1st; showing, first, that it was no material inducement to 
her, and secondly, if any it was, she had waived it. 

And fourth. That in any event, before the defendants can set 
up fraud in the procurement of the papers sued on, they must show 
that upon discovering the alleged fraud they acted promptly, or 
with reasonable promptness, to repudiate the contract; and it is 
therefore necessarv for them to show affirmativelv when thev dis- 
covered the fraud complained of, and that has not been shown. 
The defendant’s evidence being insufficient in these particulars, it 
is immaterial whether there is any evidence that the goods were not 
as guaranteed, or of any breach of the contract, there being no evi¬ 
dence to impeach the bona tides of the plaintiff’s holding.” 

The trial Justice overruled the motion, and counsel for plaintiff 
noted an exception. 

103 The prayers for instruction presented by both sides, as 
conceded, granted and rejected, with exceptions noted, are 

as follows: 


Plaintiffs Prayers. 

I. 

The jury is instructed to return a verdict for the plaintiff. 
Rejected. 

Exception noted by plaintiff. 


II. 

The jury is instructed that if the defendants upon finding that 
they have been deceived by the salesman in any particular, or any 
fraud practiced upon them did not repudiate the contract but pro¬ 
ceeded under it, they cannot now set up the alleged deceit or fraud, 
as a defence. 

Conceded. 

in. 

The jury is instructed that it is incumbent upon the defendants 
having claimed that they were deceived, to show affirmatively when 
it was that they discovered that they had been deceived and to show 
further that upon so discovering, they did not thereafter avail them¬ 
selves of the contract. 

Conceded. 
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IV. 

If the jury believe from all the evidence that the defendants did 
not sign their name- on the bills of exchange or drafts sued on, under 
the belief that they were mere receipts for the goods then they are 
liable thereon and the plaintiff is entitled to recover. 

Rejected. 

Exception noted by plaintiff. 

V. 

The fact that Mrs. Mendell one of the defendants testified that 
at the time she accepted the drafts or bills of exchange sued on, they 
were represented to her as receipts for the goods, must be disre¬ 
garded by the jury, since she also testified that she was able 
104 to read but did not read them, and there being no evidence 
that she was prevented from reading them by any artifice 
of the agent who presented them. 

Rejected. 

Exception noted by plaintiff. 

VI. 

Mrs. Mendell, one of the defendants, having testified that she did 
not read the papers she signed cannot be heard to allege that she 
was not familiar with notes or bills of exchange, and was misled 
by the form of the papers. 

Conceded. 


Defendants’ Prayers. 

I. 

The jury are instructed that in determining whether or not de¬ 
fendants’ signatures to the instruments sued on were procured by 
fraud, they are to consider all of the circumstances surrounding the 
signing of the same by defendants as detailed in evidence and all 
the other evidence in the case; and if the jury find that the agent 
of the Lvon-Tavlor Co. represented to defendants at the time of 
the sale of the goods to defendants that the Lyon-Taylor Co. was 
the manufacturer of said goods, that the goods are of fine quality, 
and guaranteed to wear from five to twenty years; that no goods 
would be sold within ten squares of defendants’ place of business 
and to bicycle dealers only; and if the jury further find that the 
goods were of inferior quality and practically worthless; that other 
goods were sold by the Lvon-Taylor Co. to other than bicycle dealers 
and within such ten squares, then the jury may infer from these 
facts and the other evidence in the case that defendants’ signatures 
to the bills of exchange sued on were procured by fraud and if they 
so find their verdict should be for the defendants unless the defend¬ 
ants have waived their right to set up the fraud by their subsequent 
acts. 

Granted. 

Exception noted by plaintiff. 
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105 H. 

If the jury find from the evidence that defendants’ signatures to 
the bills of exchange sued on were procured by fraud, then your 
verdict should be for the d-fendants, unless the defendants have 
waived their right to set up the fraud by their subsequent acts. 

Conceded. 


Charge to the Jury. 

The Court: Gentlemen, the law that governs you in this case 
is, I think, simple, and it will not be very difficult for you to under¬ 
stand. When a defendant is sued upon a negotiable instrument, 
the plaintiff fulfills his part of the case when he proves the sig¬ 
natures to that instrument and presents it to you in evidence. If 
there be any defense to it, the burden then shifts to the defendant, 
to set up that defense and to sustain it by the fair weight of the 
testimony. 

In the case of negotiable instruments, where a person gives to 
another a draft similar to those in suit here, or, in order that you 
may the more readily understand it, a promissory note (because the 
same law governs a promissory note that governs this negotiable 
instrument), and that note is endorsed by the person to whom he 
has given it to some tim'd party, before the maturity of the note 
(that is, before it becomes due), for value, the law then presumes 
that this third person who gets it has gotten it without any knowl¬ 
edge of anything about that note affecting the right of collection. 
In other words, in mercantile life, for the purposes of mercantile 
transactions, the law presumes that where a third party gets a note, 
properly endorsed to him, and which he receives before the ma¬ 
turity of that note, and for value, he has gotten it as appears from 
the endorsement®. The law is, therefore, that the third party can 
collect from the maker of that note the amount of the note, 
106 and the interest upon it. But another element comes in, 
and that is this: If the maker of the note sets up the fact 
that the note was procured from him by fraud, and he establishes 
the fact that a fraud was committed in the securing of the note, then 
the holder of the note must, show that he got it without notice of 
the fraud. Up to that time the holder does not have to open his 
lips. He is presumed to be a bona fide holder for value without 
notice, and he is entitled to collect the note, up to the point of time 
when the maker of that note shows that the note was gotten from 
him by means of fraud practiced upon him. 

Now, when that fact is established bv the maker, then another 
thing happens, and that is that the law then says to the holder 
of the note, the third party: “It having been proved that the note 
in suit was procured by fraud, you must show that vou got it with¬ 
out any notice of that fraud.” 

So you see the burden shifts back then to the plaintiff, to show 
that when he got the note he knew nothing of its having been got¬ 
ten from the defendant by fraud. 

This case stands exactly that way. When the plaintiff proved 
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the signatures and the endorsements on the notes—calling them 
no tes—if the case had stopi>ed there it would have been entitled to 
recover. It had simply done all that it was compelled to do under 
the law. 

The burden thereupon shifted, and it was necessary for the de¬ 
fendants, Mr. and Mrs. Mendell—I believe it is a partnership—to 
show that the notes in question were secured from Mrs. Mendel or 
from the defendants, by fraud. 

If the defendants have established the fact in your minds that 
that is true, then it becomes necessary for the plaintiff in this case 
to come in and reply to that evidence by showing that when it 
took the note it knew nothing about the fraud having been prac¬ 
ticed upon Mrs. Mendell and her husband—this firm. 

107 That is as plainly as I can put it. I want to make per¬ 
fectly plain exactly what the law is. In other words, nego¬ 
tiable instruments in the hands of third persons without notice 
and before maturity, pass current, and the holders are protected in 
their rights against the maker, and can recover from him until that 
maker shows that the notes were procured by fraud; and then, 
that having been established, the law says: “You, the holder of that 
note, must come in and show that you did not get it by fraud.” 

So the whole sum and substance of this ca«e is this: Tf you find 
from the evidence that the notes or. more technically speaking, the 
drafts, in this case were procured from the defendants by fraud, 
then the defendants in this case are entitled to your verdict, and 
the plaintiff cannot recover, there being no testimony in reply to the 
evidence of the fraud. 

So the real question, therefore, is whether these notes w T ere pro¬ 
cured by fraud. Tf they were the defendants are entitled to a ver¬ 
dict. If they were not, the plaintiff is entitled to a verdict. It is 
a perfectly simple thing, you see. Stripped of all its verbiage it 
simply comes back to the one proposition in this case. If the drafts 
were secured without fraud the plaintiff is entitled to recover in 
this case. Tf they were secured by fraud, it cannot recover, and the 

defendants are entitled to vour verdict. 

*/ 

I ought, however, to modify my statement as to that. I was only 
speaking of one feature of it. I have said to you that if these 
notes were secured bv fraud the plaintiff in this case cannot recover. 
There is only one theory upon which it could recover, and that is 
this: Tf, after the defendants discovered that a fraud had been per¬ 
petrated upon them they continued to act under the contract, (if 
you find there was a contract executed between them) and to deal 
with these articles the law says that they have waived any 

108 question of fraud in the case. To use a homely expression, 
it is one of those oases in which you cannot blow hot and 

blow cold at the same time. You cannot say “there was fraud; you 
have gotten these notes from me by fraud, and this jewelry is not 
what it pretends to be.” and at the same time continue to carry out 
the contract and make use of the jewelry. If you do, you waive 
the fraud. You cannot continue your contract on your side of it, 
and then when the other side undertakes to enforce its side of the 
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contract, say “fraud.” That iff what the law means by “Waiver.” 

Now, the law is this—and this is merely a fuller explanation ot 
what I have already said to you. I shall first read the prayers of 
the defendants. 

“The jury are instructed that in determining whether or not 
defendants’ signatures to the instruments sued on were procured 
by fraud, they aTe to consider all of the circumstances surrounding 
the signing of the same by defendants as detailed in evidence and 
all the other evidence in the case; and if the jury find that the 
agent of the Lyon-Taylor Company represented to defendants at the 
time of the sale of the goods to defendants that the Lyon-Taylor 
company was the manufacturer of said goods, that the goods are of 
fine quality, and guaranteed to wear from five to twenty years; that 
no goods would be sold within ten squares of defendants’ place of 
business and to bicycle dealers only; and if the jury further find 
that the goods were of inferior quality and practically worthless; 
that other goods were sold by the Lyon-Taylor Company to other 
than bicycle dealers and within such ten squares, then the jury may 
infer from these facts and the other evidence in the case that de¬ 
fendants’ signatures to to the bills of exchange sued on were pro¬ 
cured by fraud and if they so find”- 

That is, if you find that they were procured by fraud—“Their 
verdict should be for the defendants unless the defendants 
109 have waived their right to set up the fraud by their sub¬ 
sequent acts.” 

So you see the question is purely a question of fraud, and to find 
fraud you may consider these special facts set out here, as to whether 
or not the agent of the Lyon-Taylor Company represented to the 
defendants at the time of the sale of the goods to the defendants 
that the Lvon-Taylor Company was the manufacturer of said goods, 
that the goods were of fine quality and guaranteed to wear from five 
to twenty years, that no goods would be sold within ten squares of 
defendants’ place of business, and to bicycle dealers only; and if 
the jury further find that the goods were of inferior quality, and 
practically worthless, and that they did sell these goods to other than 
bicycle dealers, and within the prescribed distance, you may find 
from these facts and all other facts in the case, that there was fraud, 
and that these instruments were secured by fraud. 

The Court does not instruct you that those things make fraud, 
as matter of law, but only that they are evidences of fraud, and 
from those evidences you may find fraud was perpetrated in this 
case. If it was, then the plaintiff cannot recover unless, subsequent 
to finding out that a fraud had been practiced upon the defendants 
they went on in furtherance of the contract which they made in the 
case, if you find they made it. So the defendants in this case could 
not be held, of course, through the carrying out of the contract 
and the doing of the things offered in evidence, as having waived 
any fraud until after they discovered that a fraud had been per¬ 
petrated and after the discovery of the fraud it was their duty to 
repudiate the contract. If you find that they did, and that fraud ex¬ 
isted, then the plaintiff would not be entitled to recover. 
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The second prayer is to exactly the same effect: 

“If the jury find from the evidence that defendants’ signatures 
to the bills of exchange sued on were procured by fraud, 
110 then your verdict should be for the defendants, unless the 
defendants have waived their right to set up the fraud by 

their subsequent acts.” . 

That is only a repetition of what I have given you. lhe prayer 
savs that if you find there was fraud in securing the signatures to 
the notes, that they were procured by fraud, then your verdict 
should be for the defendants unless the defendants have waived 
their rights to set up the fraud by their subsequent acts. 

The prayers for the plaintiff that have been conceded are largely 

based upon this question of waiver: 

“The jurv is instructed that if the defendants upon finding that 
they have been deceived by the salesman in any particular, or any 
fraud practiced upon them did not repudiate the contract but pro¬ 
ceeded under it. they cannot now set up the alleged deceit or fraud, 
as a defense.” 

That is, of course, after they had discovered the fraud, if they 
undertook to proceed with the matter and did not repudiate the 
fraud, then they could not take advantage of that fraud. 

The next prayer is practically the same: 

“The jury is instructed that it is incumbent upon the defendants 
having claimed that they were deceived, to show affirmatively when 
it was that they discovered that they had been deceived and to 
show further that upon so discovering, they did not thereafter avail 
themselves of the contract.” 

That is merely another way of putting exactly what I said to you 
a moment ago: It is incumbent upon them to show that when they 
discovered the fraud they did not avail themselves of the contract, 
but repudiated the contract because of the fraud. 

And the sixth prayer: 

“Mrs. Mendell, one of the defendants, having testified that she 
did not read the papers she signed cannot be heard to allege that 
she was not familiar with notes or bills of exchange, and was 
111 misled by the form of the papers.” 

Having testified that she did not read the papers, she can¬ 
not claim that she did not know what was in them, she having 
failed to read them when she had the opportunity to do so. 

The whole case comes back, therefore, gentlemen, to this: If you 
find from the evidence in this cause that the drafts sued on were 
not secured by fraud, then the plaintiff is entitled to recover. If 
you find that they were secured by fraud, as already suggested to 
you, and that the contract was repudiated by the parties when they 
learned that the fraud had been committed, then the defendants are 

entitled to your verdict and the plaintiff cannot recover_keeping 

in mind, of course, the fact that if they continued to avail them¬ 
selves of the contract after the fraud was discovered, that waived 
the fraud. 

Gentlemen, T have tried to make it clear to you. You will select 
someone to act. as your foreman, and of course you all know vour 
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verdict must be unanimous. When you have agreed, there is only 
one of two verdicts that you can render. If you render a verdict for 
the plaintiff you say “For the plaintiff.” Then you must go a step 
farther and say that you find for the plaintiff in the amount of so 
many dollars. If you find for the defendants in this case, you 
simply say “For the defendants.” 

You may retire. 

(The jury thereupon retired to consider of their verdict.) 

112 The foregoing is the substance of all the testimony taken 
in the trial of tins case, as the same was taken at the trial. 

All the exceptions contained in the foregoing bill of exceptions 
were taken at the time of the rulings or instructions and noted by 
the trial justice in the minutes at the time they were severally taken, 
and before the jury retired to consider its verdict, and the said several 
exceptions are signed as the several exceptions so taken in the above 
entitled case, to have the same force and effect in all respects as if they 
had each and every of them been separately signed and sealed, and 
this bill of exceptions is now made a part of the record in this case 
and signed and sealed, by the trial justice, now for then this 17th 
day of June, 1910. 

HARRY M. CLABAUGH, [seal.] 

Chief Justice. 


Settled by agreement June 17, 1910— 

T. L. JEFFORDS, 

Attorney for Plaintiff. 

WM. HENRY WHITE, 

Attorney for Defendants. 


113 Directions to Clerk for Preparation of Transcript of Record. 

Filed June 24, 1910. 

******* 

Clerk will prepare transcript of record on appeal as follows: 

1. Amended declaration filed January 10, 1908. 

2. Plea filed January 27, 1908. 

3. Joinder of issue filed January 31, 1908. 

4. Memo, of verdict rendered December 14, 1909. 

5. Judgment entered January 5, 1910. 

6. Appeal noted, cost bond or deposit fixed, Jan. 14, 1910. 

7. Citation issued January 14, 1910. 

8. Deposit of $50 in lieu of bond, Jan. 25, 1910. 

9. Bill of exceptions submitted February 11, 1910. 

Memo.—Time to file transcript in Court of Appeals extended from 
time to time to June 20, 1910. 

10. Bill of exceptions settled, signed and filed June 17, 1910. 

11. Order making bill of exceptions of record June 17, 1910. 

12. Bill of Exceptions. 
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13. June 17, 1910 time to file transcript in Court of Appeals ex¬ 
tended to July 25, 1910. 

14. This designation for transcript, filed June 24, 

114 1910. 

T. L. JEFFORDS, 

Attorney for Defendant -. 

I agree to transcript as above designated June 24, 1910. 

WM. HENRY WHITE, 

Attorney for Defendant-. 

Memorandum. 

July 22, 1910.—Time in which to file transcript of record in 
Court of Appeals further extended to and including the first day of 
September. 1910. 

115 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
114, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is mauS^ $ 
part of this transcript, in cause No. 49885 at Law, wherein Johnson 
County Savings Bank, a corporation, is Plaintiff and Mary C. 
Mendell and Peter J. Mendell, Copartners trading as “P. .J. Mendell 
(V Co.” are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, T hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 21st dav of Julv, 1910. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2208. Johnson County Savings Bank, a corporation, appellant, vs. 
Mary C. Mendell et al. Court of Appeals, District of Columbia. 
Filed Aug. 17, 1910. Henry W. Hodges, clerk. 
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IN THE 

(llourt of Appeals, Eiatrirt of Glolumbta 

October Term, 1910. 


Johnson County Savings Bank, a Corporation, 

Appellant, 

vs. 

Mary C. Mendell and Peter J. Mendell. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

Appellees, wife and husband, were partners in the bicycle 
trade in the District of Columbia. 

In the fall of 1904 a salesman for a jewelry company 
called at their place of business, and sold them a bill of 
$380 worth of jewelry under a contract in writing. 

Shortly thereafter the same man delivered said jewelry 
to appellees, who in payment for same accepted four drafts 
of $95 each, by this company, on them, payable in 3, 6, 9 
and 12 months after date, to the order of said company, as 
provided in that contract. 

December 8, 1904, the company endorsed said drafts and 
delivered them to appellant, for value and in the usual 
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course of business, and they were duly presented at ma¬ 
turity, and payment refused. 

Appellant brought suit on the drafts, appellees pleaded 
they were not indebted, issue was joined, trial by jury, 
verdict for appellees, and judgment thereon from which 
this appeal was taken. 

Appellees are wife and husband and partners in business; 
but the husband, according to the record, took no part in 
the transactions involved herein, was not a witness at the 
trial, and his name is mentioned only in the pleadings. 

One of Mrs. Mendell’s first statements in her testimony 
is that she had been in business in Washington nearly eleven 
years (Rec., 7). 

The only defense of Mrs. Mendell was that her accept¬ 
ance of the drafts in suit had been secured by the salesman 
of the jewelry company, the drawers of these drafts, by 
fraud, and that the fraud consisted of telling her when the 
drafts were presented to her for acceptance that they were 
receipts. 

At trial appellant proved signature of appellees to drafts, 
endorsements of same to appellant, offered them in evidence, 
and rested. 

0 

Thereupon, Mary C. Mendell. one of the appellees, was 
called as a witness and asked if in the fall of 1904 she got 
some jewelry from Lyon-Taylor Company, the drawer of 
the drafts in suit, and if so, under what circumstances. 

To this question counsel for appellant objected, and wit¬ 
ness was allowed to answer subject to exception by appel¬ 
lant (Rec., 7). 

Witness soon testified that the purchase of this jewelry 
was under a contract in writing, and counsel for plaintiff 
renewed objection on the ground that there was a contract 
in writing, but the Court allowed the witness to continue 
to testify, subject to exception by appellant (Rec., 8). 
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She testified that she signed what the agent said was a 
contract for bringing in a certain amount of jewelry, and 
that he told her he would place these goods only with bicycle 
people and none nearer than ten blocks of her place, and 
that several had been placed within ten squares (Rec., 8). 

That advertising matter would be furnished and free 
baby rings, exchange and re-sale allowed, the jewelry was 
to be guaranteed and bond given. Also that “I finally 
bought the goods” (Rec., 9). 

She further testified that some time after she had signed 
the contract the man who had sold her the goods came back 
and delivered them to her, and asked her to sign a receipt 
for them (Rec., 21). 

This she refused to do until she had checked off the 
goods to see that they were there, and finding all the bill 
called for (Rec., 10), she signed a receipt for them, which 
is as follows: 


“October 20, 1904. 

Received of the Lyon-Taylor Company package of 
jewelry in accordance with contract. 

P. J. Mendell & Co.” (Rec., 21.) 

That when she signed said receipt she saw the words 
“in accordance with the contract” (Rec., 22). 

She further testified that he asked her to sign four ac¬ 
ceptances, and she signed them; that she just casually 
glanced over them, that she noticed the 3, 6, 9 and 12 
months on the notes (Rec., 19), and that she asked him if 
they were notes, and he said no. He told her they were 
“Simply acceptances” (Rec., 10, 21). 

“He called them acceptances and I signed them.” (Rec., 
23.) Can’t say she did not notice $95 on each draft (Rec., 
20), and that she relied on what he said to her about them. 

That she believed the four acceptances were four separate 
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receipts for the $380 worth of goods she had ordered 
(Rec., 21). 

That her written contract with the company was made 
October 11, 1904, the goods received by her and receipt 
given October 20, 1904, she signed the four acceptances 
October 20, 1904, and she wrote the jewelry company No¬ 
vember 29, 1904, as follows: 

“When we ordered the bill of goods from your agent, 
it was understood, & the contract read, that we were to 
receive one 2-foot show case with a $250 order, and 
if we took the $380 assortment, we were to receive 
one 5-foot, or two 2-foot show cases. We took the 
$380 assortment, signed the acceptances without ques¬ 
tion n'hen they were presented, but up to the present 
time have only received one 2-foot show case. This 

is entirelv too small for the amount we have to show. 
* 

Upon investigation we find that other firms in the 
city have been supplied with the two cases, and will 
ask you to tell us why we have not had the same, as 
per our contract.” (Rec., 11.) 

That she continued selling the goods until some time be¬ 
tween the 1st and 16th of January, 1904, but is not positive 
just what time. 

That she sold $7 or $8 worth of jewelry, might have been 
810 or a little more (Rec., 9) ; there was no record kept of 
the goods sold, and but two articles put down on the books, 
there were three clerks, witness took two or three articles 
herself, and her husband and son took out two or three col¬ 
lar buttons without her knowing it, but more than that is 
missing from the lot (Rec., 25), and that she wore a string 
of the beads “probably fifteen evenings during the summer 
months” (Rec., 9). 

That she did not make any offer to return any of the 
goods for exchange, that she did not care to exchange, that 
she simply did not want to handle these goods; that after 




5 


receiving them she wrote the company three letters and a 
postal card (Rec., 11, 12, 31), that the show cases were 
received in reply to her first two letters; that she did not, 
to the best of her knowledge, receive any letter from the 
company (Rec., 17), and that “all the correspondence comes 
to me first.” 

Thereupon appellees called as a witness a jeweler and 
asked him to test a chain bracelet. 

Counsel for appellant objected and the Court permitted 
the testimony to be taken subject to exception by appellant 
(Rec., 39). 

The jeweler was shown a brooch, a chain bracelet, a fob 
and a pin, and was questioned about cost price, selling price 
and quality, also about marks on cards attached to certain 
pieces of jewelry (Rec., 39). 

Appellant then called as a witness one Remsburg, who 
had been in business in Washington twenty-five years, and 
in 1904 was at 1608 14th Street, within ten squares of the 
Mendell bicycle store on 7th Street. 

He was asked if in fall of 1904 he got some jewelry from 
Lyon-Taylor Company, or Puritan Manufacturing Com¬ 
pany, and on answering that he did from the latter he was 
asked to state the circumstances. 

Counsel for appellant objected, and thereupon it was 
stipulated that Lewis E. Lyon and M. F. Price are co¬ 
partners, trading as Lyon-Taylor Company, and also trad¬ 
ing as Puritan Manufacturing Company. Counsel renewed 
the objection and the Court overruled the same, and ap¬ 
pellant excepted (Rec., 43). 

Witness then testified in substance that he was approached 
by a salesman for the jewelry company, that “their sales¬ 
man was so plausible anything I suggested he was willing 
to abide by to put the goods there (Rec., 46). * * * Every 
proposition that I made he agreed to” (Rec., 45). That the 
salesman told him he would have ten squares of territory, 
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he was to pay every three months for goods sold; that a 
guarantee went with goods and a plan of advertising and 
exchange and re-sale, and the company gave bond to per¬ 
form the contract. That he bought $380 worth of goods 
under a printed contract, which he signed, and copy of 
which was left with him. He supposed he was signing a 
verbal order for the goods (Rec., 46, 47). That in a few 
weeks the goods were delivered to him and remained in his 
place probably longer than a week before they were checked 
up, when he signed a receipt for the goods, and at the same 
time signed four drafts of $95 each, amounting to the pur¬ 
chase price of the goods, and that when he signed the four 
drafts he thought he was signing four other receipts for 
the same goods (Rec., 47). That the young man who came 
to check up the goods told him they were receipts. He had 
no correspondence with the company outside of sending a 
few orders for rings which he got. That he does not think 
the company ever failed to comply with any provision of 
the printed contract (Rec., 48). That he did not make any 
complaint to the company because it did not live up to its 
agreement (Rec., 47), and he identified the bond given by 
the jewelry company for the faithful performance of the 
contract. He kept the jewelry on sale from October 17, 
1904, until the 1st of January, 1905. That he learned within 
two weeks after he bought the goods that others had been 
sold within ten blocks, but did not make any complaint on 
that ground, and did not make any complaint that the drafts 
had been represented to him as receipts, and that he learned 
in December that the drafts were not receipts (Rec., 47 ), 
and that “to be candid I considered it a fraud in the first 
place.” (Rec., 47.) 

Drafts accepted bv this witness like those in suit, except¬ 
ing dates. (Rec., 45.) 

Contract not in evidence, and nothing to show what kind 
of a contract it is. 
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Appellees called as a witness Howard Ratcliff, and upon 
being questioned counsel for appellant objected to his testi¬ 
mony, objection was overruled and an exception noted by 
appellant (Rec., 49). 

The witness then testified in substance that in November, 
1904, a drummer from Puritan Manufacturing Company 
came to his store and offered a line of jewelry and showed 
him some samples, and offered to show him more, and to 
get rid of him witness signed his name to what he supposed 
was an order for jewelry. That about a month, or a little 
longer, after he signed the contract he received a letter 
thanking him for the order and enclosing copy of the con¬ 
tract and four acceptances, which he threw in the waste bas¬ 
ket. After that he received four more acceptances and 
turned them over to Mr. White. That the company did not 
sell any goods within ten squares of his store, and he did 
not sign any bills of exchange or acceptances. That he 
had the jewelry in his possession, never offered it for sale 
and the company never sent for it. Neither contract or 
drafts in evidence, and nothing to show what they were. 

Thereupon appellees called as a witness James E. Shaw 
who had been in the bicycle business in Washington 13 or 
14 years, and in business in Pennsylvania 30 or 40 years 
before coming to Washington, and in the fall of 1904 got 
an assortment of jewelry from Lvon-Taylor Company, and 
he testified, subject to exception of appellant (Rec., 49), in 
substance as follows: 

Their agent came into my store, and after considerable 
talk “I agreed to take the goods” (Rec., 51), and signed a 
contract for them. Later, the goods were delivered and 
witness signed the four acceptances merely as a basis of 
settlement, $95 for three months (Rec., 52). 

That he bought the jewelry same as he bought all other 
goods; the paper was opened before him, he did not have 
time to read it (R., 53). 
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He learned after the 1st of January, 1905, and he thinks 
it was before he took the goods off sale, that these drafts 
were promises to pay. “When I signed these papers I knew 
they were more than merely receipts for the goods. That it 
had something to do with fixing the time at which settle¬ 
ments were to be made. It was to be paid by three, six, nine 
and twelve months, that much was to be paid in the end, 
whatever it was. When the goods were all sold each of 
those acceptances would be met.” Also that “the agent as¬ 
sured me that they were a basis of settlement” (Rec., 53). 

That he thinks he received the following letter: 

“Lyon-Taylor Company, 

“Manufacturing Jewelers. 

“Factorv at East Iowa City, Iowa. 

“October 17, 1904. 
“The Acme Repair & Bicycle Co., 

“Washington, D. C. 

“Gentlemen: 

“We beg to acknowledge receipt through our Mr. 
Crane of your four acceptances for $95 each, all dated 
October 13th, and due in 3, 6, 9 and 12 months which 
we have passed to your credit in settlement of your 
invoice. 

“Yours truly, 

“Lyon-Taylor Company. 

“G. S.” (Rec., 54.) 

That this letter may have been the first intimation he had 
that these papers were notes, and about the date of this let¬ 
ter he heard that these papers were negotiable instruments. 
That he never notified the company that he had been in¬ 
duced to sign these papers under the statement that they 
were not negotiable instruments. 

The drafts are like those in suit, excepting names of ac¬ 
ceptor and date (Rec., 52). Contract in this case not in 
evidence, and nothing to show what it is. 
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Thereupon appellees called as a witness Arthur I. Wel¬ 
land, who testified subject to exception of appellant (Ree., 
49) in substance as follows: 

That he was a druggist at 500 Ninth Street, N. W., and 
in the fall of 1904 got an assortment of jewelry frorp 
Puritan Manufacturing Company. After some talk with 
salesman he signed a contract “The same as I do every day 
with express companies and people ordering goods. 
* * * Every day we sign like that. I O. K’d that 
order like I was O. K.’ing an order like drummers bring 

ft 

us. 

Not long after another man delivered the goods and we 
checked off the different articles and found everything ac¬ 
cording to the invoice, and then he pulled out another paper 
and, he says, T want you to sign this.’ I says ‘What is that?’ 
He says ‘Just for acceptances for the goods.’ I looked at it 
and I savs ‘That looks like notes.’ He said ‘No, thev are 
not notes, thev are just acceptances for the goods.’ ” (Rec., 
55, 56.) 

Witness further testified that we did not have the goods 
on sale quite three months, we did not notify the company 
that we had taken them off sale, and we did not go on with 
the contract. Also that “The first draft I intended to pay it 
inside of three months * * * the agent did not tell me 
I was signing receipts for the goods. He called them ac¬ 
ceptances . 

“I have seen lots of drafts but I never saw one with that 
red mark ‘ Accepted ’ across it. I never before saw four in 
one sheet of paper and with the big red letters ‘ Accepted! ” 
(Rec., 56.) 

Also that the man told me that they were not drafts 
and I took his word for it. I got a bond. I did not read 
the contract or order before I signed it. I did not ask to 
see it. I signed the order with lead pencil, same as I 
signed any other order. The bond came with the goods 



and I gave receipt for it. Neither the contract nor the 
drafts are in evidence, and there is nothing to show what 
they are. 

The foregoing is the substance of all the testimony in the 
case. 


Assignment of Errors. 

The Trial Court committed error as follows: 

1. In permitting Mary C. Mendell, appellee, to testify 
as to circumstances under which she bought the jewelry, 
as appears in the transcript (Rec., 7). 

2. In permitting her to further testify as to same after 
she had testified that all the negotiations were merged in 
a printed contract which she had signed (Rec., 8). 

3. In not instructing a verdict for appellant at the close 
of Mrs. Mendell’s testimony (Rec., 35, 38). 

4. In allowing the jeweler to testify as appears in the 
transcript (Rec., 39). 

5. In allowing the witness Remsburg to testify as ap¬ 
pears in the transcript (Rec., 41, 43). 

6. In allowing the witness Ratcliff to testify as appears 
in the transcript (Rec., 49 ). 

7. In allowing the witness Shaw to testify as appears in 
the transcript (Rec., 50, exception, Rec., 49). 

8. In allowing the witness Welland to testify as appears 
in the transcript (Rec., 54, Exception Rec., 49). • 

9. In not instructing a verdict for appellant at the close 
of all the testimony (Rec., 58, 59). 

10. In rejecting appellant’s first prayer. 

11. In rejecting appellant's fourth prayer. 

12. In rejecting appellant’s fifth prayer. 

13. In granting appellee’s first prayer. 



11 


ARGUMENT. 

This is a law suit to collect four accepted drafts of $95 
each, and involves the law of negotiable instruments which 
is well settled generally and in the District of Columbia. 

Hutchins vs. Langley, 27 App. D. C., 234 and note, and 
cases cited. 

But the main questions involved in this case are fraud, 
waiver, ratification, admissibility of evidence, rulings of 
the Trial Court, and this brief will deal mainly with these 
questions. 

First Assignment of Error. 

Only defense of Mrs. Mendell was a claim that acceptance 
of drafts by her was secured by fraud of salesman of 
drawer from whom appellant acquired the drafts, and the 
specific fraud claimed is that the salesman, when he pre¬ 
sented the drafts for her acceptance, told her they were 
receipts. 

Conversations with that salesman nine days before the 
drafts were accepted and in which, so far as the record 
shows, drafts were not mentioned, is not admissible as 
tending to prove this claim of fraud. 

Fraud to be available as a defense to negotiable paper 
must go to the existence of the paper itself. 

Taylor vs. Thompson, 3 Ill. App., 109. 

Corby vs. Butler, 55 Mo., 398. 

Clarion National Bank vs. Morgan, 165 Pa. St., 199. 

It must be plain, therefore, that the Court erred in 
allowing Mrs. Mendell, over objection and exception of 
appellant, to testify to those conversations. 
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Second Assignment of Error. 

Mrs. Mendell testified that her conversations and nego¬ 
tiations with the salesman of the jewelry company were 
merged in a written contract which was signed and de¬ 
livered. 

Her recollection of those conversations prior to making 
that contract should not be allowed in evidence to contra¬ 
dict the terms of it, there being no testimony that said 
contract was secured by fraud. 

Parol evidence is not admissible to contradict of vary a 
written instrument. 

1 Greenleaf on Ev., Sec. 275. 

Hutchins vs. Langley, 27 App. D. C., 234. 

Third Assignment of Error. 

At the close of the testimony of Mrs. Mendell counsel 
for appellant moved for an instructed verdict for appellant 
on the ground that the only defense claimed was fraud in 
securing acceptance of draft, and that no fraud had been 
shown by her testimony. 

The written contract being proved and in evidence, and 
there being no question as to its validity, all her testimony 
in regard to conversations and negotiations prior to signing 
and delivering it were inadmissible for any purpose and 
could not tend to show fraud in accepting the drafts nine 
days later. 

Nowhere in her testimony does it appear that during 
these conversations there was any mention made of any 
drafts. 

No fraud in the securing of said contract for goods can 
be presumed. 
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The law is well settled that fraud is never presumed, but 
always must be clearly proven. 

Security Inv. Co. vs. Garrett, 3 App. D. C., 69. 

McDaniel vs. Parrish, 4 App. D. C., 213. 

Warner vs. Jackson, 7 App. D. C., 211. 

In McDaniel vs. Parrish, above cited (Page 216), we 
find in the opinion of this court the following: 

“Unless all the facts and circumstances of the case, 
when taken together, are strong enough to generate a 
clear, rational conviction of the existence of the fraud 
charged, that conclusion ought not to be adopted which 
will destroy a prima facie good title to property.” 

Certainly, a conversation the 11th of the month in which 
drafts, so far as the record shows, were not mentioned, and 
which conversation resulted in a written and signed and de¬ 
livered contract, should not be taken as evidence tending to 
show fraud the 20th of the same month in securing accept¬ 
ance of drafts as expressly provided in that contract. 

It cannot be supposed that the contract was fraudulent. 

The law does not permit a supposition to be based on a 
supposition, and theory, no matter how ingeniously devised 
or cunningly promoted, should not be allowed to take the 
place of facts, or outweigh the law. 

National Union vs. Bennet, 20 App. D. C., 527. 

The testimony of Mrs. Mendell compared with the writ¬ 
ten contract shows that every representation but two which 
she says was made to her by the salesman is embodied 
in the contract, and she knew what was in the contract. In 
her testimony, she claims that the salesman in conversation 
promised to give her certain exclusive territory and to visit 
her every three months, and she testified that she did not 
have such exclusive territory and that he did not visit her 
every three months. 
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But in her letter of November 29, 1904, more than a 
month after she had accepted the drafts, and more than a 
month before she stopped selling the jewelry, she wrote the 
company that she had found out that exclusive territory had 
not been given her, and knowing that she goes on with the 
contract for more than a month, in fact nearly a year, which 
must be held a waiver of that promise, if made. 

Mrs. Mendell claimed the promise of exclusive territory 
was made in one of the conversations prior to the written 
contract, in which there was no mention of special territory, 
but which specially provided, “This sale is made under in¬ 
ducements and representations herein expressed, and no 
others.” (Rec., 14.) 

Mrs. Mendell signed that contract, and she is barred from 
claiming anything outside of its terms. 

Mrs. Mendell in that letter throws light on the circum¬ 
stances surrounding the acceptance of those drafts, by writ¬ 
ing in it as follows: 

“We took the $380 assortment, signed the accept¬ 
ances without question zchen they were presented.” 

This was written forty days after the drafts were ac¬ 
cepted, when the circumstances were fresh in her mind, the 
goods in her possession and being sold by her, and she 
ought not to be allowed now, by her testimony in court 
five years later, to contradict that letter, and at a time when 
she hopes that by her testimony she may avoid the payment 
of this debt which she owes. 

Mrs. Mendell testified that she sold $10 worth and perhaps 
more of this jewelry, that her husband and her son took 
some without her knowledge, that more than that is missing, 
and that she wore part of it at least fifteen evenings during 
the summer months. She bought this jewelry in October, 
1904, so that she was wearing and enjoying the jewelry 
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during the summer of 1905, nearly a year after she bought 
it, and she should not now be heard to say that because she 
is asked by appellant to pay these drafts that another party, 
salesman of the jewelry company, secured her signature to 
them by fraud. 

If acceptance was secured by fraud she has waived that 
by her letter of November 29, 1904, she has waived it by 
continuing the contract in every respect until the 16th of 
January, 1905, and she has waived it by appropriating and 
wearing part of the goods during the summer months of 
1905. 

A transaction cannot be lawfully repudiated in part and 
ratified in part. 

Catholic University vs. Morse et ai, 32 App. D. C., 
195 at 201. 

The only fraud that will avail as a defense to a negotiable 
instrument is fraud going to the execution of the instrument 
itself and none is shown in this case. 

The claim of Mrs. Mendell that the representative of the 
jewelry company promised to but did not visit her every 
three months must be disregarded, as she testified that she 
quit selling the jewelry and packed it up and stored it away 
and notified the company to that effect four days before the 
end of the three months, and four days prior to the ma¬ 
turity of the three months first maturing draft. 

But Mrs. Mendell in her testimony gives a specific reason 
for repudiating the contract, and it is contained in her let¬ 
ter of January 16, 1905, which is as follows: 

“We find upon trial that goods are unsalable, and as 
it would be foolish for us to keep them any longer you 
will find them at your disposal at any time. Also kind¬ 
ly send us copy of contract made at sale of goods.” 

(Rec., 12.) 
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She also testified on that point as follows: 

“I found that the whole lot of goods were unsalable 
in the place where I was. * * * I did not care 

to exchange. I simply did not want to handle them; 
I did not care to handle them.” (Rec., 23.) 

None of these reasons assigned fraud and all are not suf¬ 
ficient to justify repudiation. 

As to what fraud is necessary to violate a contract of 
sale, and to warrant a refusal to perform, see, 

Patterson vs. Barrie, 30 App. D. C., 537. 

Mrs. Mendell notified jewelry company that she repudi¬ 
ated this contract January 16, 1905, four days before the 
maturity of the first draft, but appellant had no notice of 
any kind of her repudiation. 

If repudiation is ever allowable on account of fraud it 
must be seasonable, and there is no showing in this case of 
that, but the proof affirmatively and emphatically contra¬ 
dicts it. 

Her claim that her acceptance of these drafts was secured 
by fraud is based on the sole contention that the salesman, 
when he delivered the goods, told her they were receipts, 
but several times in her testimony she stated positively that 
he told her that they were acceptances and they are and 
what he told her was true. She also testified that she saw 
they were payable in 3, 6, 9 and 12 months, that she don’t 
deny seeing the $95 in each one, that she hesitated about 
signing them because she did not want to sign anything 
until she knew what she was signing (Rec., 19), and there 
is not one jot or tittle of evidence to show any trick, artifice, 
haste, misstatement, or fraud on the part of the man who 
presented these drafts for her acceptance. 



She says in her letter forty days after she accepted them 
that they were accepted without question when presented. 

The testimony shows that everything was done by the 
salesman which ought to be done by any reasonable and 
prudent representative of a business house when dealing 
with the head of another business house. 

The contract expressly provided that the sale was made 
upon the representations and inducements therein, and no 
others, and at the head of the invoice the following printed 
notice is conspicuous: “All claims of any nature what¬ 
ever must be made at once upon receipt of this bill,” and 
her testimony shows that she received this bill and checked 
off the goods by it before she accepted the drafts. 

But if the testimony can possibly be strained to the point 
of showing any fraud, Mrs. Mendell is barred from main¬ 
taining that defense, because she has waived it. Her only 
claim of fraud, in addition to the statement of the man 
that these drafts were receipts, is a claim that the salesman 
before the contract for the jewelry was signed told her 
she could have certain exclusive territory. In her letter of 
November 29th, forty days after she accepted the drafts, 
she wrote the jewelry company that she had investigated 
the matter and found that such exclusive territory had not 
been given her, and yet she continues under the contract 
to sell the goods for more than a month after that and 
to wear some of them for nearly a year after that. And 
there can be no doubt that this constitutes a waiver. 

Mrs. Mendell testifies that she received notice from Riggs 
Bank of maturity of these drafts, and that notice of the 
first maturing draft she thinks is the first she knew these 
drafts were promises to pay. 

There is nothing to show that the first notice was not 
sent according to the usage of banks in such a case, which 
is about ten days before maturity. 
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It would seem, therefore, that she received this notice 
about the 10th of the month, then took the goods off sale 
and wrote her letter of January 16, 1905, repudiating the 
contract. 

Her testimony shows that there was no fraud perpe¬ 
trated on her in securing the acceptance of these drafts, 
hut if there were, she waived that fraud. 

Her testimony also conclusively shows that after she 
had discovered what she claims to be the fraud she rati¬ 
fied it. 


Fourth Assignment of Error. 

The testimony of the jeweler was specially directed to 
the cost price, selling price and quality of a chain bracelet, 
a brooch , and a fob, and those marked in a particular way 
on the card. 

This was wholly inadmissible because foreign to the issue 
involved, which was solely that of fraud in securing the 
acceptance of four drafts. 

Further than that, the witness testified about a brooch, 
and the contract or inventory does not contain any such 
article, so that the witness was testifying about jewelry 
which was not in the contract, not in the inventory, and 
had no right in the case. Same is true as to his testimony 
about chain bracelet, as the inventory does not specify such 
an article. 

Further than that, his testimony about the marks was 
inadmissible as counsel for appellees states that he “se¬ 
lected those that were marked in a particular way on the 
card” (Rec., 39). 

There is nothing in the evidence to show who put to¬ 
gether these cards and these pieces of jewelry. The only 
testimony in the case on this point being that of Mrs. Men- 
dell (Rec., 26), is as follows: 
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“By Mr. White: 

“Q. I forgot to ask you, Mrs. Mendell, who marked 
the selling price on these articles? 

“A. The marks were on when I received the goods.” 

As some of the goods about which the witness testified 
are not in her contract or inventory, his testimony about 
same is foreign to the case, and the testimony about price 
marks on cards to which same was attached at a time 
and place and by a person not disclosed in this Record, must 
also be foreign.; Certainly appellant, a county savings 
bank in Iowa, should not be prejudiced by testimony about 
certain jewelry and the marks on cards to which it was 
attached, because the bank bought accepted drafts which 
were given in payment for other jewelry. 

The testimony of the following witnesses was offered by 
appellees on the theory that because Mrs. Mendell claims 
she had a fraud perpetrated upon her in securing the ac¬ 
ceptance of the four drafts, she could give evidence in re¬ 
lation to the contract for the jewelry, in support of her 
contention, and then witnesses might be called to testify 
that they made similar contracts in writing and accepted 
similar drafts under similar circumstances, and that would 
tend to show the fraud which she claimed. 

It is elementary law that one fraud cannot be proved 
by proving another fraud, and no citation is necessary on 
this point in the case. 

But her testimony as to the contract for the jewelry is 
not helped by the testimony of a single witness, for while 
each one testified that he signed a written contract, not 
one is offered in evidence, and there is no testimony to 
show why not, and there is no testimony to show what any 
of said contracts are, or whether or not they are similar, 
or whether or not they agree with representations made 
by salesmen, and the only showing made in the record is 
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that certain salesmen made certain representations with¬ 
out anything to show whether or not they were true. 

But these same witnesses were called by appellees on the 
theory that they would also testify that the salesmen told 
them that the drafts which they accepted were receipts, but 
only one of the witnesses so testifies, and he further testi¬ 
fied that he considered it a fraud from the start. One of 
the witnesses testified that the drafts came to him by mail; 
another witness testified that the salesman did not tell him 
they were receipts, and every other witness testified that 
the salesmen told them they were acceptances. That is the 
common, the legal, and right name of them, and the sales¬ 
men told the truth when they said they were acceptances. 

A witness, Remsburg. was examined at length by coun¬ 
sel for appellees in regard to a certain contract in writing 
which he made for certain jewelry which he bought of one 
of these companies, and by his testimony it was attempted 
to show that he had been defrauded into signing the con¬ 
tract and into accepting the drafts. But one of the trou¬ 
bles with the testimony of this witness is that the written 
contract is not in evidence, and there is nothing to show 
why, or what kind of a contract it is. It does appear 
affirmatively that the drafts which he accepted were like 
those in suit. 

But his own testimony wholly refutes the claim that he 
was defrauded by anything that the salesman said to him 
in securing his acceptance of the drafts, for he testifies as 
follows: 


“To be candid, I considered it a fraud in the first 
place.” (Rec., 47.) 

His considering it a fraud does not make it so. 

This witness testified that he knew when he began that 
he was going into a fraud with another man, and that 
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being so, he cannot now be heard to say that he was de¬ 
ceived or defrauded by what the other man said, and it 
must be plain that his testimony was wholly inadmissible 
for any purpose. 

Sixth Assignment of Error. 

The witness Ratcliff was called by counsel for appellees 
on the same theory as the prior witness Remsburg. He 
testified that the drafts were sent him by mail and when he 
did not sign them four others were sent by mail and he 
turned them over to Mr. White. 

The testimony of this witness that he received certain 
drafts by mail which he did not accept cannot tend to 
show that acceptance of other drafts at another time and 
place by defendants by reason of what the jewelry sales¬ 
man said to them was secured by fraud, and this witness 
testified that all the representations made to him by the 
drummer who showed samples were kept and performed 
by the company. But the written contract he testified he 
made with the company is not in evidence, and there is 
nothing to show why or what it is, and his testimony 
wholly fails to show any fraud or sign of fraud upon him. 
It must be plain that his testimony was wholly inadmissible 
for any purpose. 

Seventh Assignment of Error. 

Counsel for appellees called as a witness one Shaw on 
the same theory that the witnesses Remsburg and Ratcliff 
had been called, but he testified that when he signed the 
papers he knew they were not receipts for the goods; that 
they had to do with the time at which settlements were to 
be made, and were to be paid in 3, 6, 9 and 12 months, and 
all the acceptances were to be paid, and that the agent 
assured him they were a basis of settlement. But the con- 
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tract in writing he testified he made is not in evidence, and 
there is nothing to show why, or what kind of a contract 
it was or whether in its terms it agreed with the repre¬ 
sentations made by the salesman, and his testimony is 
wholly inadmissible. 

Eighth Assignment of Error. 

Counsel for appellees called the witness Welland on the 
same theory that they called the other witnesses to whom 
one of these jewelry companies had sold goods; but the 
testimony show T s an ordinary, every-day, usual transaction, 
and the witness says in terms that the agent did not call the 
drafts receipts but designated them as acceptances, and 
that the word “Accepted” in big red letters was printed 
across the face of the drafts. 

But neither the written contract made between the com¬ 
pany and this witness, or the drafts, are in evidence, and 
there is nothing to show why, or whether or not the repre- 
sentations made by the salesman were true, or correspond 
with the written contract, and that the testimony of this 
witness is therefore inadmissible. 

Ninth Assignment of Error. 

When appellees closed their testimony, counsel for ap¬ 
pellant asked the Court to instruct the jury to return a 
verdict for appellants, which the Court refused, and to 
which refusal appellants excepted. 

The testimony of all these witnesses was wholly inad¬ 
missible for any purpose whatever in this case. The testi¬ 
mony of the jeweler was offered for the purpose of show¬ 
ing that the jewelry was not worth its price. But the tes¬ 
timony of the witness Remsburg (Rec., 44) is as follows: 


“It was to agree with the goods that were mostly 
in haberdasheries or gents’ furnishing stores.” 

And there is no testimony in this case to show that it 
was not of that quality. 

Inventory shows 576 pieces of jewelry; cost, $380. 

But the jeweler testified about the price and quality of 
jewelry not in the contract with Airs. Mendell, or in her 
invoice, or in the case, and about the price marks on the 
cards, all of which must be wholly inadmissible for any 
purpose. 

The testimony of these witnesses wholly fails to sus¬ 
tain the theory on which it was offered, and was all inad¬ 
missible for any purpose, and was powerfully prejudicial 
to appellant, and all taken under exception by appellant. 

Appellant had made a clear case and had done all that 
was required. The trial Court in regard to this said as 
follows: “The plaintiff’s case rests upon the fact that 
there have been produced in evidence certain drafts which 
have been accepted by the defendant in the case. There 
the plaintiff rested. That is all it had to prove” (Rec., 
35). 

The trial court also said: “The plaintiff fulfills his part 
of the case when he proves the signatures to that instru¬ 
ment and presents it to you in evidence” (Rec., 61). 

This Court has made its position clear on this point in 
Brewer vs. Slater, 18 App. D. C., 56, in an opinion by 
Mr. Chief Justice Shepard, part of which is repeated in 
Hutchins vs. Langley, 27 App. D. C., 238, in an opinion 
by Mr. Justice McComas, and which is as follows: 

“The position of the holder of negotiable paper for 
value is a strong one, and he cannot be displaced by 
mere circumstances of suspicion growing out of the 
unpopular business, or even the ill reputation, of his 
assignor.” 
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The negotiable instrument law is well settled, and this 
Hutchins vs. Langley case, supra , contains a note and ref¬ 
erences on same to such an extent it is not necessary here 
to cite numerous authorities. 

Several courts have passed on the precise question in¬ 
volved in this case at this point. 

From the opinion of one the following is pertinent: 


“But in the present case we see no ground for sym¬ 
pathy because it is a hard case. The appellant evi¬ 
dently purchased a lot of cheap trash jewelry, very 
well knowing its character. He expected to sell it to 
his customers and make money out of them bv so 
doing. If he knew it was cheap and comparatively 
worthless stuff, his intention to profit by selling it was 
on a par with the conduct of the Puritan Manufac¬ 
turing Company in selling the stuff to him. The tes¬ 
timony tends to show that the appellant is a business 
man of fair intelligence and we do not think this calls 
for any sympathy for him.” 

“It seems to us idle for the appellant to contend, in 
the face of the evidence furnished by himself, that 
he did not sign and deliver the acceptances in suit with 
a full knowledge that they were obligations given in 
payment of the jewelry sold and delivered to him by 
the Puritan Manufacturing Company. If this is so, 
how absurd it was for him to contend at the trial that 
he was not liable for the acceptances held and sued 
upon by the Johnson Co. Savings Bank. There is am¬ 
ple ground for a reasonable contention that under all 
of the evidence in this case, the defendant would fail 
to establish his contention if the suit had been in favor 
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of the Puritan Mfg. Company. But the view we 
take of the case relieves us from deciding that ques¬ 
tion. All of the evidence admitted, as well as the 
competent evidence (if any) rejected by the Court is 
wholly insufficient to invalidate the drafts in the hands 
of an innocent holder before maturity for value and 




without notice of any ground of defense by the ac¬ 
ceptor.” 

Bank vs. Koch, 38 Pa. Sup. Ct., 553. 

In another similar case occurs the following in opinion 
of Court: 

“It is not claimed by defendant in his evidence that 
the goods delivered to him by the vendor were not of 
the kind and quality described in the itemized list, but 
he does say that they were so inferior in quality as to 
be worthless as articles of merchandise, and that the 
sale of such worthless goods by the vendor amounted 
in itself to the perpetration of a fraud in the pro¬ 
curement of the notes.” 

‘‘It is evident, both from the testimony of the de¬ 
fendant and from the contents of the written con¬ 
tract, that both vendor and vendee knew the subject 
of purchase was an inferior class of goods, much of 
which might and likely would, disclose its cheapness 
after brief use. Defendant received exactly what he 
contracted to buv. He knew, for he was so informed 
by the contract, that he was purchasing brass jewelry, 
most of which was but thinly washed with gold, and 
knew that such wares are apt to become tarnished 
or brassy in appearance. He cannot claim with any 
show of reason that he was deceived or misled, and we 
cannot entertain the claim that the notes were pro¬ 
cured bv false and fraudulent representations. They 
were not executed until after the goods were received 
by defendant and found to be in compliance with the 
terms of the contract.” 

P>ank vs. Hutchinson, 97 S. W. Rep., 630. 

And in another similar case occurs the following in the 
opinion of the Court: 

“We find nothing in the evidence, admitted or of¬ 
fered, showing that his signatures to the bills were 
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obtained by any such trick, artifice or fraud as to 
impeach the title of an innocent holder of the bills for 
value before maturity and without notice. The ap¬ 
pellee made a prirna facie case by offering the bills and 
the indorsements. It is contended, however, that this 
did not relieve him from the necessity of showing that 
he was an innocent holder for value, etc. We do not 
so understand the law. We assume that under the 
rules of practice in the Court below the papers put 
in evidence made a sufficient prirna facie case for the 
appellee, and. therefore, cast the burden on the ap¬ 
pellant of showing that he was not liable to pay his 
written acceptances to an innocent holder. 

“In our opinion, all of the evidence admitted and 
such offers as were made and rejected did not present 
a valid defense in the present case. And, therefore, 
the learned Court did not err in directing a verdict for 
the plaintiff.” 

Stouffer vs. Kelchner, 38 Pa. Sup., 475. 

Tenth Assignment of Error. 

The Tenth Assignment of Error is practically the same 
as the Ninth. 

Eleventh Assignment of Error. 

The Court erred in rejecting appellant’s fourth prayer, 
which is as follows: 

“If the jury believe from all the evidence that the 
defendants did not sign their name on the bills of ex¬ 
change or drafts sued on, under the belief that they 
were mere receipts for the goods, then they are liable 
thereon and the plaintiff is entitled to recover.” 

The sole defense of Mrs. Mendell was that her accept¬ 
ance of these drafts was secured by fraud, and that the 
specific fraud consisted of a statement made to her by the 
salesman of the jewelry company that they were receipts. 
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This being her sole defense this prayer instructs the jury 
that if they find from all the evidence that she did not 
maintain that defense by proof then the verdict should be 
against her. 

The first paragraph of the first prayer of appellees is the 
converse of this fourth prayer of appellant and states the 
defense of appellees in the following words: 

“The jury are instructed that in determining 
whether or not defendants’ signatures to the instru¬ 
ments sued on were procured by fraud,” etc. 

The Court granted this prayer of appellees, and it must 
be plain that it was error to refuse the converse when asked 
by appellant. 

Twelfth Assignment of Error. 

The Court erred in rejecting the fifth prayer of appel¬ 
lants; which is as follows: 

“The fact that Mrs. Mendell, one of the defendants, 
testified that at the time she accepted the drafts or 
bills of exchange sued on they were represented to her 
as receipts for the goods, must be disregarded by the 
jury, since she also testified that she was able to read 
but did not read them, and there being no evidence that 
she was prevented from reading them by any artifice 
of the agent who presented them.” 

Refusal to grant this prayer amounted simply to an¬ 
nouncing the doctrine that the head of a business house 
such as Mrs. Mendell is shown to have been, may order 
goods in the regular way and sign a written contract for 
them, and agree in that contract to pay for the goods by 
accepting drafts for 3, 6, 9 and 12 months, and when they 
are presented to her and she is told that they are simply 
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acceptances, and when she notices the 3, 6, 9 and 12 
months in them, as her testimony shows she did, and the 
$95 in each of them as her testimony shows she did, and 
she had every opportunity to read them and her testimony 
shows that she supposed she did, and she refused to sign 
them when first asked because she wanted to first examine 
them and see and know what she was signing, and then 
after that she solemnly writes her name across the face of 
each of those drafts under the word “Accepted,” printed 
in great red letters, and when the record is entirely without 
any evidence to show that she was prevented from reading 
them, or that any artifice was used by the agent who pre¬ 
sented them, she may then be allowed to refuse to pay 
these drafts on account of fraud. These drafts were 
printed to attract attention as to their form and show what 
they were, and had the word “Accepted” printed across the 
face of each in large red ink letters (Rec., 37, 56). 

The acceptance of this doctrine and establishing it as 
law would ruin the entire commercial dealings of the coun¬ 
try, and would place a premium upon repudiation, and 
do violence to the well-settled law of negotiable instru¬ 
ments and the law of contracts. 

Thirteenth Assignment of Error. 

The Court erred in granting the defendants’ first prayer, 
which is as follows: 

“The jury are instructed that in determining 
whether or not defendants’ signatures to the instru¬ 
ments sued on were procured by fraud, they are to 
consider all of the circumstances surrounding the sign¬ 
ing of the same by defendants as detailed in evidence, 
and all the other evidence in the case; and if the jury 
find that the agent of the Lyon-Taylor Company rep¬ 
resented to defendants at the time of the sale of 
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the goods to defendants that the Lyon-Taylor Com¬ 
pany was the manufacturer of said goods, that the 
goods are of fine quality, and guaranteed to wear from 
5 to 20 years, that no goods would be sold within ten 
squares of defendants’ place of business and to bicycle 
dealers only, and if the jury further find that the goods 
were of inferior quality and practically worthless; 
that other goods were sold by the Lyon-Taylor Com¬ 
pany to other than bicycle dealers and within such ten 
squares, then the jury may infer from these facts 
and the other evidence in the case that defendants’ 
signatures to the bills of exchange sued on were pro¬ 
cured by fraud, and if they so find, their verdict should 
be for the defendants, unless the defendants have 
waived their right to set up the frauds by their sub¬ 
sequent acts.” 

This prayer is fatally defective as it refers to the jury 
the consideration of all the testimony of Mrs. Mendell in 
regard to her negotiations with the salesman of the jewelry 
company prior to the time she made her written contract 
with it, and the consideration of all the testimony of the 
other witnesses in regard to their conversations and nego¬ 
tiations. when it further appears from the testimony of 
those other witnesses that they entered into written con¬ 
tracts, and in not a single instance is that written contract 
put in evidence, or any testimony offered to show why, or 
what any one is, so that either the jury or this Appellate 
Court may know whether any of these representations to 
any of those witnesses were true or false, or agreed with 
the written contracts which were afterwards made with 
those witnesses. 

This prayer further submits to the jury the question of 
the representations of the agent that the Lyon-Taylor Com¬ 
pany was the manufacturer of said goods without regard to 
whether such representation was true or false, and gave 
the counsel for appellees an opportunity to urge before the 
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jury that a reason for finding in favor of appellees was 
because this agent had represented that the jewelry com¬ 
pany manufactured these goods. 

All the testimony in the case shows that this company 
did manufacture these goods, and that testimony appears 
on pages 13, 48 and 54 of the record, on page 13 in the 
heading of the contract between the company and Mrs. 
Mendell and on page 48 in the advertisement over the 
signature of Charles D. Remsburg, one of the witnesses 
for appellees. 

This advertisement signed bv the witness Remsburg and 
distributed by him refers to this company as the “Largest 
jewelry factory in the United States/’ It also appears on 
page 54 at the head of a letter from Lyon-Taylor Com¬ 
pany to the witness Shaw doing business as the Acme 
Repair and Bicycle Company, and this letter was produced 
by counsel for defendants. 

And there is not a jot or tittle of testimony in this case 
from beginning to end to show that the Lyon-Taylor Com¬ 
pany was not and is not the manufacturer of this jewelry. 

This prayer further submits to the jury the question of 
the quality of the jewelry which could not from any legal 
point of view bear upon the issue in this case. But if it 
did, the testimony as to price and quality is by one jeweler 
called by appellees, and he was questioned as to jewelry on 
cards marked in a particular way and as to articles of 
jewelry which do not appear in the contract or inventory 
in this case, and are wholly foreign to the case. 

The only other testimony in the case as to the quality 
and price of jewelry is offered by the appellees in the tes¬ 
timony of the witness Remsburg, in his direct examination 
by counsel for appellees. This witness says, as to the price 
and quality of this jewelry, as follows: 
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“The price was to be reasonable. * * * It was 

to agree with the goods that were mostly in haber¬ 
dasheries or gents’ furnishing stores” (Rec., 44). 

The inventory shows 576 pieces of jewelry and the price 
was $380, and counsel for appellees was by this prayer 
allowed to argue to the jury, and it was to believe as matter 
of law that because this was cheap jewelry, which is the 
real fact about it as shown by the evidence, that the sales¬ 
man told Mrs. Mendell that these drafts were receipts, for 
that is what the first part of the prayer says, and she may 
be excused from paying them. 

This prayer left to the consideration of the jury, in the 
first part, all the circumstances surrounding the accepting 
of these drafts by defendants, and then went further and 
invited the consideration of the jury to all the other evi¬ 
dence in the case, without limiting it to such as bears upon 
the alleged fraud about which Mrs. Mendell complains. 
The prayer also says that if the jury finds certain facts, it 
may infer fraud, while the law is that fraud must be 
proved. 

There can be no doubt that the granting of this prayer 
was error. 

It is respectfully submitted that because of errors of the 
Trial Court its judgment herein should be reversed. 

T. L. Jeffords, 
Attorney for Appellants. 


Washington, D. C., December 24, 1910. 
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STATEMENT OF FACTS. 
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dict of a jury in an action at law brought in the Supreme 
Court of the District of Columbia by the appellant, John¬ 
son County Savings Bank, against the appellees, Mary C. 
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Mendell and Peter J. Mendell, trading as P. J. Mendell 
& Co. 

The suit was based upon four bills of exchange for 
$95.00 each, dated on the 20th day of October, 1904, pay¬ 
able in 3, 6, 9 and 12 months after date. They were drawn 
by the Lyon-Taylor Company to the Lyon-Taylor Com¬ 
pany by use of a printed form in which the name of the 
payee and drawer are printed and were drawn upon “P. J. 
Mendell & Co.” Across the face was the printed word 
“accepted,” on a line underneath which Mrs. Mendell signed 
the firm name. They were endorsed to the order of the 
plaintiff” by “Lyon-Taylor Company, By M. H. Taylor.” 

Upon the above testimony the plaintiff rested his case. 

Defendants’ testimony was offered for the purpose of 
showing that the signatures of defendants were procured 
by fraud. No further testimony was offered by plaintiff. 

Mrs. Mendell testified that for nearly eleven years she 
and her husband had been engaged in the wholesale and 
retail bicycle business on Seventh Street, this city, and had 
handled nothing else. 

“About the latter part of September or the first part 
of October there was a man who called on me, and 
made a proposition that he would like to place some 
jewelry in my store; and as we kept only bicycles, or 
kept only bicycles at that time. I thought it was a very 
unwise thing for us to do, to place jewelry in where 
there were bicycles; but on his representation that he 
was placing it in each section of the city, and only in 
bicycle stores, as a side line, as an inducement to bring 
people in, and that it would enable us to have more 
people brought in for our holiday bicycle trade, as well 
as to make a profit on the jewelry, after hearing him 
talk I signed what he said was a contract for bringing 
in a certain amount of jewelry. The amount I had 
nothing to do with. He was placing these stipulated 
amounts with the different firms, and wanted to do 
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the same at my place. He was to place jewelry in that 
he thought would be salable in the location we lived 
in, and also in a bicycle store—the class of people that 
would naturally come into a bicycle store; mostly men. 

“He told me they would only place these goods with 
bicycle people and would place none even with a 
bicycle firm inside of ten blocks of our place. 

“Several have been placed by this jewelry concern 
wdthin ten squares.” (Rec., 7 and 8.) 

He made representations about giving away solid gold 
baby rings and a “large monthly magazine,” as an adver¬ 
tising feature, the latter turning out to be the cheap circu¬ 
lar on page 9. 

“Q. What if anything was said to you as to the 
character of the jewelry or the quality of it? A. It 
was all to be guaranteed for from five to twenty years, 
against tarnishing or wearing off. 

“Q. Did you sell any of it—dispose of it? A. I 
think probably seven or eight dollars’ worth. It may 
have been ten dollars’ worth or a little more. * * * 

There was none returned to me, I sold so little, and 
it was for Christmas presents—not to the party wear¬ 
ing it. It was not returned. They only came to me to 
complain. This piece, a string of beads I wore my¬ 
self ‘probably fifteen evenings during the summer 
months.’ Counsel for defendants offered the beads in 
evidence. 

“The Lyon-Taylor Company fixed the price at which 
I was to sell the jewelry and I had nothing whatever 
to do with that. The Company fixed the price I was 
to pay for it and selected the jewelry, and I did not 
have anything to do with how many of any particular 
kind of article, as to the price or what kind of articles 
they were to be, or as to the quantity of them, except 
that they said the three hundred and eighty-dollar or¬ 
der was the smallest bill they sold. 

“We were to pay for what we had sold every three, 
six, nine and twelve months. They guaranteed we 


would sell the amount the bill called for and if not they 
would buy back enough which we found unsalable to 
cover the amount we had not sold. They furnished a 
bond that they would do just as they agreed. I saw 
the bond and I think it is still in our bank. I paid no 
attention to it whatever. The agent said they were to 
come every three months and nobody ever came after 
I finally bought the goods.” (Rec., 9.) 

“A. I did not knozv the number of articles he was 
going to send me. I did not know whether there were 
ten articles or five articles on the bill of goods that he 
zvas going to send. He said he would send me a bill 
of goods, and I understand that the baby rings were to 
be solid gold, and I believed that they would be; * * * 
He said nothing at all about the prices.” (Rec., 24.) 

“The agent said 'that he only sold it in certain lots. 

* * * He only sold it in certain assortments. * * * 
We ordered the $380 assortment.’ ” (Rec., 25.) 

Upon these representations she signed the “Trial Order” 
offered by plaintiff (Rec., 12, 13, 14 and 15). She signed 
the acceptances later when a second man (Rec., 10) from 
the Lyon-Taylor Company delivered the jewelry. 

“Q. How did you come to sign them ? A. The man 
came with a large box of jewelry stating that he had 
come to deliver the jewelry from the Lyon-Taylor 
Company, and he said he was in very much of a hurry, 
and that if I would sign the receipt for the goods he 
would let me check them off and see that they were 
all right, and if they were not all right I could write to 
the firm about it; that he was positive that they were all 
right. I refused to do this until after he had checked 
off the goods with me, regardless of his hurry. After 
he and I both had gone through the goods and checked 
them off, and seen that they were as the bill called 
for, he asked me to sign these receipts for the goods. 

* * * I asked him if they were notes, telling him 

that I could sign no notes.” (Rec., 10.) 
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“Q. Did you tell him your husband had instructed 
you about that? A. Yes, sir. I told him I could sign no 
notes, and that if he wanted me to sign notes he would 
have to wait until my husband came home. He was 
out at the time. 

“Q. What did he tell you about their being notes? 
A. He told me that they were simply acceptances, 
showing that I had accepted goods amounting to the 
amount called for in the four bills—the total of the 
four acceptances. 

“He made the positive statement that they were not 
notes” (Rec., 10.) 

“Q. I forgot to ask you, Mrs. Mendell, who marked 
the selling price on these articles? A. The marks were 
on when I received the goods. 

“Q. Did the agent tell you anything about that? A. 
He simply said the goods must be sold at the price 
marked, because if not it would interfere with the 
others who were handling the same price of goods— 
the same quality of goods.” (Rec., 26.) 

“Q. What made you think it was a note if you had 
never seen a note? A. I did not think it was. I had 
been instructed by my husband not to sign any notes, 
and I thought to be on the safe side I would ask him 
were they notes or not. I was to sign nothing until 
I was positive what it was I was signing. 

“Q. Did you not say that he asked you to sign re¬ 
ceipts? A. Sir? 

“Q. Did you not say he asked you to sign receipts? 
A. For the goods; yes, sir.” (Rec., 19.) 

This second gentleman took the bills of exchange away 
with him and no one else ever called upon her from the 
Lyon-Taylor Company. 

On October 24th and November 29th she wrote about a 
show case that had been promised, said she could not dis¬ 
play the goods for sale and on January 16, 1905, notified 
the Lyon-Taylor Company that 
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“the goods are unsalable, and as it would be foolish for 
us to keep them any longer you will find them at your 
disposal at any time. 

“Also kindly send us copy of contract made at sale 
of goods.” (Rec., 12.) 

She never received it and neither did she receive a reply 
to the letter. 

The goods were taken off sale on January 2d (Rec., 18). 

“I first found out that these papers were not re¬ 
ceipts, I think, when we received a notice from the 
Riggs National Bank.” (Rec., 22.) 

“Q. Was that the reason why you took the goods 
off sale? A. No, sir, it was not. I took the goods off 
sale because they were not salable.” (Rec., 22.) 

The jewelry was offered in evidence. 

Defendants next offered as a witness Mr. Saadi, an ex¬ 
pert in values of cheap jewelry. In substance he said the 
retail value of the jewelry was from a fourth to an eighth 
of the price at which it was marked to be sold; that goods 
marked “gold-filled warranted 20 years” was not gold-filled 
and would wear only about two years—one article marked 
“14 karat gold” was made of tin (Rec., 41). 


“Mr. White: Now, I offer the witness and this 
whole box of jewelry to counsel for the plaintiff, for 
the purpose of allowing him to make his own selec¬ 
tion and have the expert testify as to any of them, in 
order to relieve myself of any criticism of having se¬ 
lected any particular one.” (Rec., 39.) 

It was admitted (Rec., 41) that Lewis E. Lyon and M. r 
F. Price are co-partners, trading as the Lyon-Taylor Com¬ 
pany, and also as the Puritan Manufacturing Company; that 
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they trade under both names; that these two companies are 
the same. 

Defendants’ witnesses Remsburg (Rec., 41), Ratcliff 
(Rec., 49), Shaw (Rec., 50), and Welland (Rec., 54), 
testified in substance that at about the same time (in the 
fall of 1904) the representations were made to the. de¬ 
fendant to induce her to sign the “order” and “accept¬ 
ances,” similar representations were made to them by agents 
of the Lyon-Taylor Company (Puritan Manufacturing 
Company) by which they were also induced to sign iden¬ 
tical “orders” and “acceptances”; that jewelry was de¬ 
livered to them of about the same general worthless char¬ 
acter as that delivered to defendant. 

Witness Remsburg is in the drug business within ten 
squares of defendants’ place. The representations were 
parallel in these and other respects: 

1. Each was given an exclusive territory within which 
no jewelry was to be given to any other merchant, and this 
was uniformly violated. 

2. In each case the assortment was selected by the jewelry 
company, and in no case was it selected by the local mer¬ 
chant, the latter having nothing to say as to the number of 
articles, the kind of articles, or the wholesale or retail value 
thereof, and in each case the price at which the article was 
to be sold by the local merchant was placed upon it by the 
jewelry company. 

3. In each case the guaranty was that the goods were to 
be “gold filled and rolled plate, and guaranteed for from 5 
to 20 years,” and in each case the jewelry was of such a 
worthless character that plaintiff’s as well as defendant’s 
expert testified it would not wear as many months. Actual 
experience showed it did not wear as many weeks, was not 
“gold-filled,” and if sold by the merchant to his customers 
would necessarily result in injury to his business. 
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4. None of these merchants were jewelers or in the jew¬ 
elry business, and none of them had any knowledge of 
jewelry or experience in that business, which was made 
known to plaintiff’s agents at the times the representations 
were made. 

5. Other incidental matters showing a general scheme to 
defraud will be found in the record, such as using of two 
names by the jewelry company so that it could and did sell 
under the name of Lyon-Taylor Company to one merchant, 
giving him an exclusive territory, and then sell to another 
merchant within that territory under the name of the Puri¬ 
tan Manufacturing Company. The ‘‘order” itself, which 
covers three pages of the printed record, only a small part 
of which is devoted to the order and which part is in the 
middle, is preceded by a circular advertisement of “gold 
rings for the babies” and followed by more about the babies. 
Quite one-third of this small part of the order is a desig¬ 
nation of the classes of articles. A further analysis of this 
contract, showing its fraudulent character when carefully 
analyzed, is hereinafter made. 

To the above testimony plaintiff objected, which objection 
was overruled by the lower court, and an exception was 
noted (Rec., page 43). 

Counsel for defendants testified (Rec., 57) as to notice 
given to Lyon, Price and Taylor, on November 10, 1904, of 
the fraud practiced by their agents upon Washington mer¬ 
chants and his letter specifically pointing it out and dated 
December 22, 1904, is in evidence, though at that time he 
did not represent these defendants. 

A motion to instruct the jury to return a verdict for 
plaintiff was overruled and an exception was noted. The 
prayers are on pages 59 to 61 and the charge on pages 61 
to 65. No exception was taken to the charge. 
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POINTS AND AUTHORITIES. 

Plaintiff’s first exception (Rec., 8) is to the ruling of 
the court allowing defendant to show the fraudulent mis¬ 
representations made to induce her to sign a contract; the 
second exception (Rec., 38) is to the ruling of the court 
that the evidence is sufficient to go to the jury; the third 
exception (Rec., 39), relates to expert testimony of quality, 
kind and value of the jewelry; the fourth is to the ruling 
that the evidence of other witnesses of similar misrepresen¬ 
tations made to them at about the same time for a similar 
purpose, etc. was admissible (Rec., 43, 49); the fifth is 
to the refusal of the court to take the case from the jury 
(Rec., 59), and the remainder relate to the prayers. 

Each of these exceptions and each assignment of error 
was considered by the Court of Appeals of Maryland in 
the case of Stouffer vs. Alford, decided November 16, 1910, 
and held to be without merit. The case is exactly in point 
and I copy it here as the decision has not been printed. In 
copying I have added authorities in parentheses. 

“Judge Schmucker delivered the opinion of the 
Court. 

The appellant, claiming to be the lawful holder of 
four overdue negotiable drafts which had been accepted 
by the appellee, sued him thereon in the Superior Court 
of Baltimore City. 

The declaration alleged that the drafts had been 
drawn upon the appellee by Milbert T. Price and Louis 
E. Lyon trading as Lyon-Taylor Company and, after 
their acceptance by him. had been endorsed by Lyon- 
Taylor Co. to the appellant for value, before maturity 
and without notice of any defect therein. The appel¬ 
lee, as defendant, pleaded the general issue pleas and 
a special plea as an equitable defense averring that his 
acceptance of the drafts had been procured without 
consideration and by fraud, misrepresentation and de- 
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ceit. The plaintiff demurred to the special plea, but his 
demurrer was overruled by the Court whereupon he 
joined issue on all of the pleas. 

At the trial of the case the plaintiff offered the 
drafts in evidence and then, upon the admission by the 
defendant of his signature to the acceptances, rested 
his case. The defendant offered evidence tending to 
prove that his acceptance had been fraudulently pro¬ 
cured. This evidence was admitted, over the plain¬ 
tiff’s objection, subject to exception and at the close of 
the defendant’s case the plaintiff moved to strike it out 
but the Court overruled the motion. The plaintiff, 
then, without any proof of the circumstances under 
which he obtained the acceptances or of his bona tides 
in that connection or his want of notice of any facts 
or circumstances impeaching their validity, contented 
himself with offering evidence tending to contradict 
the testimony of the plaintiff’s witnesses, that much of 
the jewelry for which the drafts had been drawn had 
been charged to the defendant at grossly excessive 
prices. 

The verdict and judgment below having been for the 
defendant the plaintiff took the present appeal. 

We will dispose first of the issue raised by the de¬ 
murrer to the special plea setting up fraud in procur¬ 
ing the defendant’s acceptance of the drafts. That 
plea was defective in failing to charge the plaintiff with 
knowledge or notice of the alleged fraud. Banks vs. 
McCosker, 82 Md., 521, Black vs. Bank of Westmin¬ 
ster, 96 Md., 415-416. It was bad for the further rea¬ 
son that the alleged fraud in procuring the acceptances 
could have been set up by a plea at law and was there¬ 
fore not available as an equitable defense. Robey vs 
State, 94 Md., 71. The fact that this plea was de¬ 
fective was not vital to the defense relied on in the 
case, for the defendant was entitled under the general 
issue plea to introduce evidence of the fraud practiced 
in procuring his acceptance of the drafts constituting 
the cause of action in the suit. Banks vs. McCosker, 
82 Md., 521, Groff vs. Hansel, 33 Md., 164, Griffith 
v§. Shipley, 74 Md., 601 . 
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The important inquiry in the case is whether the evi¬ 
dence that was offered in behalf of the defendant upon 
the question of fraud in the inception of the acceptances 
was legally sufficient to go to the jury. If it was prop¬ 
erly submitted to them, not only were they the exclu¬ 
sive judges of its weight, but its introduction cast upon 
the plaintiff the burden of proving that he had acquired 
the acceptances bona fide, for value, before maturity, 
and without notice of any facts impeaching their va¬ 
lidity—a burden which he did not attempt to discharge. 
That proposition, as to the shifting of the burden of 
proof under such circumstances, after having been re¬ 
peatedly asserted in the opinions of this Court, has re¬ 
cently been incorporated into the Statute Law of the 
State. Totten vs. Bucy, 57 Md., 446, Williams vs. 
Huntington, 68 Md., 591, Griffith vs. Shipley, 74 Md., 
599, Cover vs. Myers, 75 Mjd., 406, Arnd vs. Heckert, 
108 Md., 300, Banks vs. McCosker, 84 Md., 297, Code 
Public General Laws, Art. 13, Secs. 74, 78 (Coombs 
vs. Dodge, 21 How., 397, 405; Cropley vs. Eyster, 9 
App. D. C., 379; Lytle vs. Lansing, 147 U. S., 59, 62; 
Stouffer vs. Fletcher, 146 Mich., 341, 344; Code D. C., 
Secs., 1363, 1359, 1362, 1356, which are same as 
Maryland Code). 

Turning now to an examination of the evidence on 
behalf of the defendant Alford we find his own uncon¬ 
tradicted testimony to be substantially as follows: In 
September, 1904, a young man came to Alford’s store 
in Baltimore professing to be a salesman of the Lyon- 
Taylor Company, which he described as the largest or 
one of the largest jewelry manufacturing concerns in 
the world, and tried to interest him in a line of jewelry. 
On being told by Alford that he was not a jeweler 
but a dealer in sporting goods and knew nothing about 
jewelry or its prices and did not wish to handle it, the 
salesman urgently pressed him to take a line of jewelry, 
saying that the company desired to have him for its 
distributing agent in West Baltimore—that it already 
had a Mr. Thompson as its agent for East Baltimore 
and that none of its goods would be supplied to any 
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other merchants in Baltimore; that the jewelry was 
first class and would last for twenty years; that there 
was a large profit in it and that he would guarantee 
that Alford would sell enough of it during the holidays 
to pay for the whole lot; that the company would buy 
back from him at cost price any goods that he had on 
hand at the end of a year, and making other state¬ 
ments of a similar seductive character. 

Alford, being then in feeble health as the result of 
a recent surgical operation, yielded to the persuasion of 
the salesman and consented to have a ‘trial order’ of the 
goods sent to him for sale, and signed a printed order 
therefor tendered him by the salesman, who then 
promptly departed. The ‘trial order’ according to the 
provisions of the paper signed by Alford was to be 
composed of articles made of sterling silver, rolled 
gold plate, etc., to the value of $380, to be selected by 
the vendor company, at prices ranging from the low¬ 
est to the highest of a stated list. 

On the following day Alford, believing that he had 
been induced to do what he ought not to have done, 
wrote a letter appearing in the record to the Lyon- 
Taylor Co. telling them so and requesting them not 
to send him the jewelry. No reply was received to this 
letter, but a week or two afterwards a different young 
man came to Alford’s store with the jewelry. When 
told of the letter of countermand written by Alford he 
said the company had not received it and that the com¬ 
pany would not allow the cancellation of orders. Al¬ 
ford, being still ill, was prevailed upon by the young 
man to receive the goods and sign the acceptances for 
their price, forming the cause of action. 

Alford put the jewelry in his store window, but was 
unable to sell more than two small pieces of it up to 
November 30th, when he wrote to the company in¬ 
forming them of the situation and advising them to put 
it elsewhere, but offering to continue his efforts to sell 
it in their interest through the holidays if they desired. 
He received no reply to the letter. 

The defendant also proved by four witnesses doing 
business in West Baltimore that, shortly after the time 
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of the transaction testified to by him, each one of them 
had been visited by a salesman from the Lyon-Taylor 
Co., or the Puritan Manufacturing Co., which was ad¬ 
mitted to be the same enterprise under another name, 
and induced to buy a ‘trial order’ of jewelry by repre¬ 
sentations similar to those made to the defendant. By 
two other witnesses doing business in Baltimore he 
proved that attempts had been made by the agent of the 
same company to sell ‘trial orders’ of the jewelry to 
them by like representations. 

The defendant further proved by William J. Mil¬ 
ler, a jeweler of fifteen years standing, that many of 
the articles of jewelry included in the ‘trial order’ sent 
to the defendant were of an inferior order and would 
last but a few months and were not worth more in some 
cases than one-fourth of the prices at which they were 
charged to the defendant. 

The plaintiff put on the stand Charles Becker, also 
a jeweler of long standing, who gave evidence of a con¬ 
trary tenor to the value of the jewelry in question. 

We think the evidence offered on behalf of the de¬ 
fendant was admissible. Having signed a written or¬ 
der to ship the goods to him upon the terms and con- % 
ditions of the so-called printed contract on which the 
order was endorsed, he was not at liberty to introduce 
parol evidence to vary the terms of his order, but he 
could show by such evidence that he was induced to 
sign it by fraud. Hurn vs. Soper, 6 H. & J., 276, 
Davis vs. Hamblin, 51 Md., 540, Wilson vs. Pritchett, 
99 Md., 583. And he could introduce such evidence for 
that purpose even though it tended to contradict some 
of the declaration embodied in the written contract. 
Southern Advertising Co. vs. Metropole Co., 91 Md., 
61, Wilson vs. Pritchett, supra, Bierly vs. Dodson, 107 
Md., 233, Willis vs. Kern, 21 La. Ann., 749. 

We think the evidence to which we have adverted 
was proper to be considered by the jury in determining 
whether the defendant’s acceptance of the drafts had 
been fraudulently procured by the agent of the drawer. 
Fraud need not be established by direct evidence, but 
may be, and generally must be, detected by a consider- 
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ation of the acts, declarations and condition of the par¬ 
ties at or about the time of the transaction and all of 
the circumstances surrounding it. Even the acts of 
the parties toward third persons have been held to be 
admissible in evidence to show the quo animo of the 
particular transaction, and such acts may be proven by 
the third parties. McAleer vs. Horsey, 35 Md., 461, 
Cooke vs. Cooke, 43 Md. 522, Mutual Life Ins. Co. vs. 
Armstrong, 117 U. S., 491, Lincoln vs. Clafflin, 74 
U. S., 132, Butler vs. Watkins, 80 U. S., 456-464 
(Lytle vs. Lansing, 147 U. S., 59, 71; White vs. Ro¬ 
senthal, 173 Pa. St., 181 ; Penn. Mut. Life. Ins. Co. vs. 
Mech. Sav. Bk., 72 Fed. Rep., 413, 421; Schofield vs. 
Shiffer, 156 Pa. St., 65, 73; Starr Bros. vs. Stevenson, 
91 la., 687: Zimmerman vs. Brown, 103 la., 144). 

Having determined the controlling legal principles 
involved in the controversy before us we can dispose 
without difficulty of the specific rulings of the Court 
below to which exceptions were taken in the course of 
the trial. 

The first four exceptions were taken to the admis¬ 
sion of portions of the evidence to which we have al¬ 
ready adverted and the fifth exception was to the re¬ 
fusal of the Court to strike it out. What we have al¬ 
ready said sufficiently disposes of those exceptions. 

The remaining exceptions were to the rulings made 
below in connection with the prayers. The plaintiff 
offered twelve prayers of which the Court granted the 
first, eighth and tenth and rejected the others. The 
defendant offered nine prayers of which the Court 
granted the second, fifth and seventh after modifying 
them in certain respects and granted the ninth in the 
form in which it was offered and rejected the others. 
Those of the prayers to which we shall refer will be 
set out by the reporter. 

The granted prayers of the defendant, in the modi¬ 
fied form in which they were granted, asserted in effect 
two propositions. The first was that the jury, in deter¬ 
mining whether the defendant’s signature to the ac¬ 
ceptances sued on has been procured by fraud, should 
consider the evidence as to all of the circumstances 
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surrounding the act of his signing them, including the 
acts and representations of the agent of the Lyon-Tay- 
lor Co. and the evidence touching the sales made by 
the same parties of similar goods to other merchants 
in West Baltimore. The second was that if the jury 
found that the defendant's signature to the acceptances 
had been procured by fraud their verdict should be in 
his favor. 

There was no error in granting those prayers. We 
have sufficiently stated in the earlier portion of our 
opinion the law controlling their first proposition. In 
reference to their second proposition it is only neces¬ 
sary to say that the proof of fraud in the procuring 
of the acceptances threw upon the plaintiff the burden 
of showing himself to have been a holder of them in 
due course, and as he made no attempt whatever to 
do that there was nothing left for the jury to do but 
find a verdict for the defendant. 

The plaintiff’s second, third, and ninth prayers were 
properly refused because they required the jury to find 
for the plaintiff for want of legally sufficient evidence 
to sustain in whole or in part the defense relied on by 
the defendant. We think, for the reason already stated, 
that there was enough evidence, in the case, if the jury 
believed it, to justify their verdict. His seventh prayer 
was bad in segregating the single circumstance of a 
failure of the jewelry to fulfill the agreement of sale 
from the other facts in the case to which it bore a close 
relation and asking an instruction upon the effect of\ 
that circumstance alone. His fourth, fifth and sixth 
prayers assert that the defendant was estopped by cer¬ 
tain particular acts of his own from relying upon the 
defense of fraud in the procuring of the acceptances. 
We cannot assent to the proposition of those prayers 
as applied to the present case. The defendant's con¬ 
duct in considering the method of obtaining his signa¬ 
tures to the acceptances, must be considered as an en¬ 
tirety. Furthermore, the fact of proving the fraud did 
not of itself constitute a complete defense to the suit 
of the plaintiff as a holder of the acceptances. It sim¬ 
ply put upon him the burden of proving that he was, 
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what he pretended to be. a bona fide holder of them for 
value and without notice. He lost his case by mak¬ 
ing no attempt at all to verify by proof that essential 
fact of his own title. (Wait’s Actions and Defenses, 
Vol. 3, pp. 431, 434 and cases cited; Mason vs. Jones, 
7 D. C., 247, 256; Lyon-Taylor Co. vs. Thompson, 
Tenn. (1905 ); Castle vs. Bullard, 23 How., 188, 189). 

The case is one of a now familiar class to which 
belong those of Totten vs. Bucy, 57 Md., 466; Griffith 
vs. Shipley, 74 Md. 591, Cover vs. Myers, 75 Md. 406, 
Wilson vs. Pritchett, 99 Md. 583, Arnd vs. Heckert, 
108 Md. 300. 

The judgment appealed from will be affirmed. 

Judgment affirmed with costs. 

Filed November 16th, 1910. 

(Seal) True Copy. Test: C. C. Magruder, Clerk. 

The Fraud. 

1. The “Trial Order’ (Record, page 13), is not a plac¬ 
ing of goods on consignment, a sale, nor according to any 
ordinary merchandising; it is, however, exactly in line with 
the “hulless oats,” “Barnhouser’s wheat,” “Bohemian 
oats,” “Washing machine” and other fraudulent schemes 
reviewed by the Court in 57, 74. 75, 68 Md., and other 
cases. 

(a) . Its size and general appearance is that of an adver¬ 
tisement rather than a contract and so intended to deceive. 

( b ) . Its unreasonable terms , disclosed only upon careful 
study, requiring the merchant to do many impracticable, if 
not impossible things, each of which is a condition pre¬ 
cedent to the obligation of the company. These conditions 
precedent are craftily hidden in small type at the bottom of 
a full page under the obscuring large-type titles of “Gold 
Rings for the Babies” and “Advertising.” Two things are 
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always emphasized by the salesman which the company is 
to do for the merchant, i. c., sell the goods for him by ad¬ 
vertising them for him and buy back any unsold at the end 
of the year; and always the merchant is told he has nothing 
to do. The trial order says (in very fine type) : 

“Time is the essence of this agreement. The pur¬ 
chaser agrees to send a quarterly report of all goods 
sold and remaining on hand unsold. This sale is 
made under inducements and representations herein 
expressed and no others. On condition that purchaser 
complies with the terms of this order at the time and 
manner herein stated.” 

Here ends the fine type and great black letters continue— 

“Lyon-Taylor Co. guarantee, if the sales, * * * 

do not equal the amount of the purchase price by the 
expiration of \2 l / 2 months from date of invoice that 
the Lyon-Taylor Co. will buy back for cash at the 
original invoice prices sufficient jewelry from the mer¬ 
chant to make up the deficiency.” 

With what must the merchant “comply?” As above 
shown, that is hidden back under “advertising” and is— 

“for the purpose of advertising these goods, the pur¬ 
chaser agrees to send the Lyon-Taylor Company, bv 
mail, registered , between the first and fifth day of each 
month on blanks furnished for that purpose, too dif¬ 
ferent names for each month for six months of bona 
tide residents of his community.” 

In other words, that which was represented as something 
to be done for the merchant requires many conditions pre¬ 
cedent, compliance with which is practically impossible to 
a busy retail merchant and intended to be so. 

Nor is this the worst: 
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“Our Warranty —Any jewelry in this assortment 
failing to wear satisfactorily will be replaced by new 
articles, free of charge, if returned to us within five 
years from date of invoice”— 

says the “Trial order.” What of the agent’s guaranty and 
the marking of the goods, “warranted for 20 years?” A 
customer buys for $3 or $4 an article worth fifty cents at 
most. It is marked “warranted for twenty years,” hut 
turns black in ten days. He takes it to the merchant, who 
makes the insulting proposition that he take another in 
“exchange.” How long will the business of this merchant 
last? 

Puritan Manufacturing Co. vs. Westermire, 84 
Pac., 797. 

Elgin Jewelry Co. vs. Estes & Dozier, 50 S. E., 940. 

Must our merchants go on in such case, knowing all are 
bad? These two cases answer in the negative. 

But that isn’t all. There is the half month! Notice that 
the jewelry company gets all its money—even the “accept¬ 
ance” payable in twelve months, and not then, but at the 
end of Uy 2 months is the company required to buy back. 
It doesn’t. Suit must be brought in Iowa, and the defense 
is made that the merchant sent only ninety names one 
month or missed the fifth month, or sent it without regis¬ 
tering or not upon a blank, etc., or that at the end of the 
third quarter he sent the list of articles sold, but not those 
remaining on hand, or vice versa , or didn’t bankrupt him¬ 
self by exhausting the warranty and exchange plan. If it 
is thought that this is overdrawn, read some more small 
type (Record, page 13): 

“Purchaser hereby waives right to claim failure of 
consideration, or goods not according to order or like 
sample unless he has exhausted the terms of the war¬ 
ranty and exchange.” 








19 


He will then be in bankrupty court, when, we suppose, his 
trustee might do it for his creditors. 

(c) The unusual use of the word “acceptances’’ instead 
of draft or bill of exchange, and the unusual requiring in a 
contract the giving of such acceptances. 

( d ) The words “trial order” and “agency” in the con¬ 
tract and by the representative who says he is to come each 
ninety days, and who never comes back. 

{e) The trial order as a whole is skillfully drawn to 
enable the representative of the company to deceive, and 
this he does. 

2. The False Representations of the Agent. 

(a) In giving exclusive territory to defendant and giving 
the same, exclusively, to others. This Iowa Gity idea was 
held, alone, to be fraud in— 

Wilson vs. Pritchett, 99 Md., 592. 

See also—French and American Importing Company vs. 
Drug Company, 86 S. W., 836. 

(h) That the quality of the goods was such that they 
could be sold to defendants’ customers, when the vendors 
knew that they were not, and if so sold their business would 
be ruined. This accompanies an implied warranty of the 
jewelry company, as manufacturers, that the goods are suit¬ 
able for the purposes for which they were sold. 

Elgin Jewelry Company vs. Estes and Dozier, 50 
S. E., 939. 

W. F. Main & Company vs. Dearing and Wallace, 
84 S. W., 640. 

Lyon vs. Lindbad, 145 Mich., 588, 592. 

Wait’s Actions and Defenses, Vol. 3, page 431, a 
mere failure to disclose is fatal: 
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(c) Shading the buy-back clause in the artistic manner 
described. 

(d) The use of the advertising clause as a trap. 

(e) That this was a mere trial order, knowing that the 
agent never would come back. 

(/) That the merchant took no chance, whereas he was 
to be swindled. 

3. The Worthlessness of the Goods. Gross inadequacy 
of consideration is one of the badges of fraud as this jew¬ 
elry testifies to all who see it. 

A. & E. Ency. Law, 2d Ed., Vol. 6, pages 699 to 
701, for the general rules, as it is an elementary 
proposition. 

4. Special Warranty of Kind. Although sold to the mer¬ 
chant as gold-filled goods, there are none such in the lot— 
at least the evidence is sufficient to support the verdict. 

Columbian Iron Works vs. Douglas, 84 Md., 44. 

5. The Silence of the Jewelry Company when defendant 
wrote about the jewelry. 

6. Tzoo Firm Names and the fraudulent use under the 
exclusive territory representations of the well-schooled, 
bunco-steering salesman. 

7. The Acceptances. All of the foregoing would avail the 
jewelry company little but for the acceptances, as a defense 
of mere failure of consideration would be good if the jew¬ 
elry company sued. It is all, however, a part of a cleverly 
devised scheme, not to sell jewelry, but to get signatures 
to commercial paper which always finds its way into the 
hands of a “holder in due course.” And first we find 

(a) Two agents, one for the “trial order” and one for 
the “acceptances”—always two. Suppose one agent had de¬ 
livered the goods and had asked for acceptance of four bills 
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of exchange, can it be conceived that a single Washington 
merchant would have signed? 

(b) Printed signature and payee's name. The only ones 
of the kind, except, perhaps, others from Iowa city. They 
come in sheets, four to a sheet, perforated, and do not look 
like notes or bills. 

(c) Using a name for them never heard of and only to 
be found in law books, never read by merchants, is another 
essential part of the scheme. 

(d) No protest. Here is an unqualified endorsement to 
a bank by the proprietors of the “largest jewelry factory 
in the United States,” and when the first bill is not paid 
there is no protest; nor when the second, third and fourth 
are not paid, although he has four notices in 3, 6, 9 and 12 
months—ample time certainly. And then they all live in 
the pretty little Iowa country town. Why not protest and 
get his money right at home and at oyiee? Why come 1,000 
miles to Washington to sue? The above are only some of 
the parts of the scheme. Others will occur to one upon 
careful consideration. 

Merchants Exchange Company vs. Sanders, 84 S. 
W. 787 (Arkansas, January 21, 1905). 

W. F. Main & Co. vs. Dearing & Wallace, 84 S. W. 
640 (Arkansas, January 7, 1905). 

Puritan Manufacturing Company vs. Westermire, 
84 Pac. Rep. 797 (Oregon, March 20, 1906). 

Puritan Manufacturing Company vs. Toti & Gradi, 
94 Pacific, 1022 (New Mexico, 1908). 

Puritan Manufacturing Company vs. The Em¬ 
porium, 107 N. W. 428 (Iowa, May 11, 1906). 

Puritan Manufacturing Co. vs. Renaker, 32 Kv. 
Law Rep., 593. 

Puritan Manufacturing Co. vs. Boutieller, 79 Conn., 
256. 




French and American Importing Company vs. Bell- 
ville Drug Company, 86 S. W. 836. 

Johnson County Savings Bank vs. Wootten, 118 
Ga. 927. 

Johnson County Savings Bank vs. Chase, 65 S. E. 
745 (North Carolina). 

Johnson County Savings Bank vs. Rapp, 91 Pac. 
382 (Washington). 

Johnson County Savings Bank vs. Walker, 79 Conn. 

348; 80 Conn. 509; 82 Conn. 24. 

Lyon vs. Lindbad, 145 Mich. 588. 

'Stpuffer vs. Fletcher, 146 Mich. 341, 344. 

* Stouflfel^vs; Clark, 146 Mich. 345. 

Stoufifer vs* Cnttfes; .498 Mass., 560. 

. ' , « 

It is therefore respectfully submitted that the judgment 
of the lower Court should be affirmed. 

Wm. Henry White, 
Attorney for Appellees. 







